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1 Filed Oct. 6, 1954 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 4266-’54 

United Electrical, Radio and Machine Workers of 
America (UE), 11 East 51st Street, New York 22, 
N. Y., on its own behalf and on behalf of its affiliated 
local unions; Albert J. Fitzgerald, 11 East 51st Street, 
New York 22, N. Y., individually, and as an officer and 
member of the Union on behalf of himself and all other 
members of the Union similarly situated, Plaintiffs, 

v. 

Herbert Brownell, Jr., individually, and as Attorney 
G-eneral of the United States, U.S. Department of 
Justice, Washington, D. C. ; Thomas H. Herbert, in¬ 
dividually and as Chairman of the Subversive Ac¬ 
tivities Control Board, 811 Vermont Avenue, N. W., 
Washington, D. C.; Kathryn McHale, David Coddaire, 
Watson B. Miller, Harry P. Cain, all individually, 
and as members of the Subversive Activities Control 
Board, 811 Vermont Avenue, N. W., Washington, D. C., 

Defendants. 

Complaint for Declaratory Judgment and Injunction 

The plaintiffs, United Electrical, Radio and Machine 
Workers of America (UE) (hereinafter referred to as UE), 
and Albert J. Fitzgerald, complaining of the defendants, 
allege as follows: 

1. The Court has jurisdiction over this action under Sec¬ 
tions 1331 and 2201 of 28 U.S. Code, as well as D.C. Code 
Sections 11-305 and 11-306. 

2. This action arises under the laws and the Constitution 
of the United States and, in particular, the Communist 
Control Act of 1954, the Internal Security Act of 1950, the 
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Labor Management Relations Act of 1947 and the Con¬ 
stitution of the United States, including the First, Fifth, 
Ninth and Tenth Amendments thereto, as well as Article 
I, Section 9, Clause 3; Article I, Section 2, and Article I, 
Section 3. 

2 3. The matter in controversy, inclusive of interests 

and costs exceeds the sum of Three Thousand 
($3,000.00) Dollars. i 

4. The plaintiff UE is a voluntary, unincorporated na¬ 
tional labor organization. The membership of the plaintiff 
UE includes citizens of the United States or its inhabitants 
within the jurisdiction of the United States. Plaintiff UE 
is a labor organization representing employees in an indus¬ 
try affecting commerce, as defined in the Labor Manage¬ 
ment Relations Act of 1947, namely, the electrical, radio 
and machine industry. UE has collective bargaining con¬ 
tracts with employees covering wages, hours and conditions 
of employment of hundreds of thousands of workers in the 
electrical, radio and machine industry located throughout 
the United States and Canada. UE has many affiliated 
local unions in over 30 states and Canada. UE represents 
employees in the electrical, radio and machine industry in 
over 700 plants throughout the nation, including such 
employers as the General Electric Company, the West- 
inghouse Electric Corporation, the Svlvania Radio and 
Television Corporation, and many others. The purpose of 
UE is to unite in one union for their mutual aid, benefit 
and protection, all workers in this industry without dis¬ 
crimination on account of race, color, creed or belief; to 
bargain collectively with employers as to wages, hours and 
all other conditions of employment; and to establish and 
maintain stable relations throughout the industry. The 
principal office of UE is located at 11 East 51st Street, in 
the City and State of New York. UE, here, sues on its own 
behalf and on behalf of all its members and affiliated local 


unions. 
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5. Plaintiff, Albert J. Fitzgerald, is the duly elected 
General President of UE. Plaintiff Fitzgerald, sues indi¬ 
vidually, on his own behalf, and as an officer and member 
of UE and on behalf of all members of UE similarly situ¬ 
ated. The said members number hundreds of thousands 
and it is, therefore, impracticable to bring them all before 
the Court. 

6. The defendant Herbert Brownell, Jr. is the Attorney 
General of the United States and is sued individually and 
in his capacity as Attorney General of the United States. 
Thomas J. Herbert is the Chairman of the Subversive 
Activities Control Board (hereinafter referred to as the 
SACB). Defendant Herbert is sued individually and as 
Chairman of the SACB. Defendants Kathryn McHale, 
David Coddaire, Watson B. Miller, Harry P. Cain are 
members of the SACB. They are sued individually and 
as members of the SACB. The defendants have their prin¬ 
cipal offices and may be found in the District of Columbia. 

3 7. On August 24, 1954 the President of the United 

States signed a statute entitled the “Communist 
Control Act of 1954.” The statute signed by the President 
on that day purported to be the text of a law duly enacted 
by the Senate and House of Representatives. Upon infor¬ 
mation and belief, the statute as signed bv the President on 
August 24, 1954 was not in fact duly enacted by the Senate 
and House of Representatives. Consequently, the statute 
signed by the President on August 24, 1954 is not a statute 
or law of the United States duly enacted pursuant to the 
requirements of the Constitution of the United States and, 
in particular, Article I, Section 1 thereof, requiring that 
“all legislative power herein granted shall be vested in a 
Congress of the United States, which shall consist of a 
Senate and House of Representatives,” as well as Article 
I, Sections 7 and 8 thereof. The “Communist Control Act 
of 1954” is not a statute, act or law of the United States 
and is, therefore, null and void and has no legal force 
or effect. 


8. The Act is unconstitutional in numerous respects, in¬ 
cluding the following: 

i 

(a) The Amendments to the Internal Security Act of 
1950 dealing with “Communist-infiltrated” organizations 
and including Sections 5, 6, 7, 8, 9(a), 10 and 11 constitute 
a Bill of Attainder in violation of Article I, Section 9, 
Clause 3 of the Constitution in that Congress has imposed 
punishment upon a designated and identifiable group of 
organizations including the plaintiff UE. These provisions 
constitute a usurpation of judicial power by the Congress 
in violation of Article III, Section 1 of the Constitution. 

(b) The provisions of the Act here in issue arbitrarily 
impose retroactive punishment upon labor organizations 
for past policies and affiliations in violation of the First 
and Fifth Amendments. 

(c) Section 7(a) of the Act purports to create a prima 
facie presumption that organizations which are affiliated 
with national federations are not subject to the sanctions 
of the Act. This would deprive organizations not so 
affiliated, such as the UE, of the presumption of innocence. 
The denial of this presumption to a particular group of 
labor organizations establishes that the Amendments to 
the Subversive Activities Control Act dealing with “Com¬ 
munist-infiltrated” organizations and including Sections 5, 
6, 7, 8, 9(a), 10 and 11 constitute a Bill of Attainder in 
violation of Article I, Section 9, Clause 3 of the Constitu¬ 
tion. These provisions constitute a usurpation of judicial 
power by the Congress in violation of Article III, Section 
1 of the Constitution. 

I 

4 (d) The provisions of the Act, including Sections 

5, 6, 7, 8, 9(a), 10 and 11 here deny to the UE and 
its members rights protected by the due process clause of 
the Constitution in that they condemn the organization 
without, and in advance of, hearing, withhold the presump¬ 
tion of innocence, impose penalties without a reasonably 
certain standard of guilt, impose penalties without proof 
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of personal, individual guilt, deny the right to a fair and 
impartial hearing and create arbitrary and irrational 
presumptions. 

(e) The provisions of the Act here in issue violate the 
First Amendment in that they abridge the right of associa¬ 
tion and expression and the right to join and function 
through labor organizations, more specifically, the right 
of free speech, press and assembly. 

(f) The provisions of the Act here in issue constitute 
an improper delegation of legislative power to the Board 
in violation of Article I, Section 1 of the Constitution and 
the due process clause of the Fifth Amendment. 

(g) The provisions of the Act here in issue constitute 
an improper and arbitrary classification in that they single 
out labor organizations for punishment in violation of the 
due process clause of the Fifth Amendment. 

(h) The provisions of the Act here involved and in par¬ 
ticular Section 6, impose criminal punishment upon officers 
and employees of UE for the exercise of constitutionally 
protected rights and without reasonably ascertainable 
standards, all in violation of the First and Fifth Amend¬ 
ments. 

(i) The provisions of the Act here in question violate the 
constitutional rights of the members of UE solelv because 
of alleged past affiliations of officers or those involved in 
its management in violation of the First and Fifth Amend¬ 
ments. 

(j) The provisions of the Act here in question violate the 
constitutional rights of the members of UE in that they 
may be deprived of the rights of collective bargaining and 
representation because of the organization’s policies and 
activities which are in no wav in violation of law or incon- 
sistent with the functioning of the union as a collective bar¬ 
gaining representative, all in violation of the First and 
Fifth Amendments. 
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9. Valuable rights, privileges and properties of UE and 
the members of UE are immediately threatened and af¬ 
fected by this unconstitutional Act. 

10. Defendant Brownell has threatened to immediately 
enforce the unconstitutional provisions of this Act by 
filing before defendants Herbert, McHale, Miller, Coddaire, 

and Cain, as members of the Subversive Activities 
5 Control Board, a petition seeking to deprive UE of 
its collective bargaining rights under the lavr, thus 
threatening to destroy its hundreds of collective bargaining 
contracts, and its statutory and constitutional right to 
organize as a trade union. 

11. Moreover, the provisions of the Act, constituting a 
Bill of Attainder against UE and its officers, employees and 
members, would deprive UE, its officers, employees an<J 
members by legislative fiat, without due process of law, 
of valuable statutory and constitutional rights including the 
right to bargain collectively with employers, the right to 
contract with employers, as well as the fundamental right 
to join a trade union of one’s choice without fear of gov¬ 
ernmental sanction. 

12. The threatened enforcement of the unconstitutional 
provisions of the Act by the defendant Brownell through 
the filing of a petition against UE, directly affects the 
valuable rights, properties and interests of UE and its 
members. The threatened filing of a petition against UE 
will result in great and incalculable harm to these valuable 
rights, properties and interests, including hundreds of 
collective bargaining contracts with employers as well as 
hundreds of thousands of dollars in dues paid by members 
of UE to UE and its affiliated locals. Moreover, the 
threatened immediate enforcement of these unconstitutional 
provisions against UE and its members will deter present 
and potential members of UE as well as members of all 
other trade unions from exercising their statutory and 
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constitutional rights to organize and bargain collectively 
in trade unions of their own choice free from governmental 
or employer control or domination. 

13. The threatened enforcement of the unconstitutional 
provisions of the Act has already affected and continues to 
affect the valuable rights, properties and interests of UE 
and its members. Employers have threatened to repudiate 
contractual obligations to bargain collectively with UE. 
Certain employers have already used the threatened en¬ 
forcement of these provisions as a means to coerce UE 
and UE members to abandon their constitutional and 
statutory right to strike and bargain collectively. Other 
employers and organizations have used the threatened 
enforcement of the Act to coerce UE members to leave 
their union and to cease paying dues to UE. 

14. The filing of a petition by defendant Brownell against 
UE would result in immediate and irreparable harm to 
UE and its members as set forth above long prior to any 

opportunity for judicial reviews provided in the Act, 
6 as set forth above, including the loss of personal, 
civil and property rights by UE and UE members 
including the benefits of assembly, freedom of speech, 
press, liberty of contract and the advantages and benefits 
of existing and recognized contracts. 

15. The threatened immediate enforcement of the Act 
and, in particular, Section 6 by defendant Brownell, will 
deprive members of UE of their constitutional right to be 
officers or employees of a trade union without fear of 
governmental reprisal or punishment. 

16. The filing of a petition by defendant Brownell against 
UE would affect the contractual protections of hundreds 
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of thousands of employees in the electrical, radio and 
machine industry presently protected by UE collective bar¬ 
gaining contracts covering wages, hours, working conditions 
and other contractual rights and privileges. Moreover, it 
would impair and destroy the statutory, contractual and 
constitutional rights of UE members to join in protection 
of their mutual interests trade unions of their own choosing 
without fear of government restraint or reprisal and, in so 
doing, this threatened enforcement of the Act by defendant 
Brownell will not only deprive UE and UE members of 
fundamental rights and liberties, but will ultimately under¬ 
mine the contractual, statutory and constitutional rights of 
all American workers to join free trade unions of their own 
choice for their own protection. The immediate enforce¬ 
ment of this Act will thus result in serious and irreparable 
consequences to free trade unionism and will result in sub¬ 
servient government licensed unions. 

17. There is no adequate remedy at law for the injuries 
and threatened injuries complained of. 

Wherefore, plaintiffs respectfully pray: 

1. That a permanent injunction be issued enjoining and 
restraining the defendants herein, their officers, agents, 
servants, employees, attorneys and all persons in active 
concert or participation with them from enforcing Sections 
5, 6, 7, 8, 9, 10 and 11 of the Communist Control Act of 
1954, and from giving any force or effect to said sections, 
and from instituting or continuing any proceeding directed 
against the plaintiffs herein, based upon said section; and 

7 2. That pursuant to Section 2201 of 28 U.S.C. 

this Court issue a declaratory judgment that the 
Communist Control Act of 1954 and, in particular Sections 
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5, 6, 7, 8, 9, 10 and 11 are unconstitutional and null and 
void. 

David Scribner 
David Scribner 

11 East 51st Street 
New York 22, New York 

Donner, Kixoy and Perlin 

bv Frank S. Donner 
* 

Frank S. Donner 
Arthur Kinoy 
Marshall Perlin 
104 East 40th Street 
New York 16, New York 

Forer & Rein 

by Joseph Forer 
Joseph Forer 

711 Fourteenth Street, N. W. 
Washington 5, D. C.. 
Attorneys for Plaintiffs 


8 Filed Dec. 8, 1954 

Answer 

The defendants, Herbert Brownell, Jr., individually and 
as Attorney General of the United States, Thomas H. 
Herbert, individually and as Chairman of the Subversive 
Activities Control Board, Kathryn McHale, David Cod- 
daire, Watson B. Miller, and Harry P. Cain, all individually 
and as members of the Subversive Activities Control Board, 
answer the complaint as follows: 

1. Paragraph 1 of the complaint is denied. 

2. Paragraph 2 of the complaint is denied. 

3. Paragraph 3 of the complaint is denied. 


11 


4. Paragraph 4 of the complaint alleges certain matters 
pertaining to the nature of the plaintiff labor organization, 
and the defendants neither admit nor deny such allegations, 
since a responsive pleading is not necessary, with respect 
to paragraph 4 of the complaint. 

9 5. Defendants neither admit nor deny the allega¬ 

tions contained in paragraph 5 of the complaint, as 
to the capacity in which the individual plaintiff has brought 
this action, but defendants deny that paragraph 5 of the 
complaint adequately defines a class for the purpose of 
instituting a class action. 

6. The allegations contained in paragraph 6 of the com¬ 
plaint pertaining to the official capacities of the defendants, 
as well as to their principal offices, are admitted upon 
information and belief. 

7. The defendants deny the allegations contained in 
paragraph 7 of the complaint, and affirmatively aver that 
the Communist Control Act of 1954 was duly enacted and 
signed by the President in full compliance with law. 

8. The defendants deny all the allegations contained in 
paragraph 8 of the complaint, including all allegations con¬ 
tained in subparagraphs 8(a), (b), (c), (d), (e), (f), (g), 
(h), (i), and (j). 

9. Defendants deny the allegations of paragraph 9 of 
the complaint. 

10. Defendant, Herbert Brownell, Jr., asserts that no 
responsive pleading is required with respect to the allega¬ 
tions contained in paragraph 10 of the complaint except 
that he denies that any action to be taken by the Attorney 
General under the Communist Control Act of 1954 threat¬ 
ens to destroy collective bargaining contracts in any uncon¬ 
stitutional or otherwise unlawful manner. 

11. With respect to the allegations contained in para¬ 
graph 11 defendant, Herbert Brownell, Jr., asserts that 
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such matter is argumentative and cumulative; and he, 
therefore, denies such allegations. 

12. Defendant, Herbert Brownell, Jr., neither admits nor 
denies the possibility of enforcement of the Act by the 
filing of a petition against the plaintiff labor organization, 
but denies the remaining allegations of paragraph 12 of 
the complaint. 

13. The defendant, Herbert Brownell, Jr., denies the 
allegations of paragraph 13 of the complaint. 

14. The defendant, Herbert Brownell, Jr., denies the 
allegations of paragraph 14 of the complaint. 

15. The defendant, Herbert Brownell, Jr., denies the 
allegations of paragraph 15 of the complaint. 

10 16. Defendant, Herbert Brownell, Jr., denies the 

allegations of paragraph 16 of the complaint. 

17. The allegations contained in paragraphs 10, 12, 13, 
14, 15, and 16 of the complaint are matters of which the 
defendants, Herbert, McHale, Coddaire, Miller and Cain 
are without sufficient knowledge or information to answer 
and the allegations in said paragraphs pertain to matters 
with which the said defendants have no concern either in 
their respective individual or official capacities, and said 
defendants affirmatively allege that there is at present no 
proceeding before the Subversive Activities Control Board 
involving plaintiffs in this action and that the Attorney 
General, as of the time of the filing of this answer, has 
filed no petition with such Board with respect to the 
plaintiff labor organization or with respect to the individual 
plaintiff, Albert J. Fitzgerald, or with respect to any mem¬ 
bers of plaintiff labor organization as such. 

18. The allegations contained in paragraph 17 of the 
complaint are denied. 

19. The defendants further answer the complaint by 
affirmatively alleging that this Court has no jurisdiction 
over this action since: 
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(a) the Court has no jurisdiction over the subject matter; 

(b) the complaint fails to state a claim upon which relief 
can be granted; 

Wherefore, defendants respectfully pray that this Court 
enter its order dismissing the complaint. 

Warren E. Burger 
Warren E. Burger 
Assistant Attorney General 

Leo A. Rover 
Leo A. Rover 

United States Attorney 

Edward H. Hickey 
Edward H. Hickey 
Chief, General Litigation Section 
Civil Division 
Department of Justice 

Filed March 3, 1955 

Defendants' Motion for Judgment on the Pleadings, or in the 
Alternative for Summary Judgment 

Defendants, Herbert Brownell, Jr., individually and as 
Attorney General of the United States, Thomas H. Herbert, 
individually and as Chairman of the Subversive Activities 
Control Board, Kathryn McHale, David Coddaire, Watson 
B. Miller, and Harry P. Cain, all individually and as mem¬ 
bers of the Subversive Activities Control Board, respect¬ 
fully move the Court for judgment on the pleadings or in 
the alternative for summary judgment for the reasons that: 

1. The Court lacks jurisdiction since the administrative 
procedures contemplated by the Subversive Activities Con¬ 
trol Act of 1950, as amended by the Communist Control 
Act of 1954, have not been invoked, much less exhausted 
and, 


* * 
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13 2. The complaint fails to state a claim upon which 
a relief can be granted. 

In so moving the Court for judgment on the pleadings or 
in the alternative for summary judgment, the defendants 
respectfully call the Court’s attention to the complete 
absence of any genuine issue as to material fact. 

In support of this memorandum, the Court is respect¬ 
fully referred to the affidavit of Charles Wise, Executive 
Secretary of the Subversive Activities Control Board, filed 
herewith as Exhibit A and expressly incorporated herein 
by this reference. In further support of this motion the 
Court is respectfully referred to the memorandum of points 
and authorities in support hereof, which is also filed here¬ 
with on behalf of the defendants. 

• **#****•• 

14 Filed March 3, 1955 

Exhibit A 

Affidavit of Charles C. Wise. Jr., Executive Secretary and Chief 
Clerk for the Subversive Activities Control Board 

City of Washington, District of Columbia, ss: 

Charles C. Wise, Jr., being duly sworn, deposes and 
says that: 

1. I am the Executive Secretary and Chief Clerk for 
the Subversive Activities Control Board, the members of 
which have been named individually and officially as defend¬ 
ants herein. 

2. Among my official duties and responsibilities as Exec¬ 
utive Secretary and Chief Clerk are the maintenance of 
the Board’s docket and the custodv of all records in con- 
nection with and relating to all proceedings before the 
Board brought under the Subversive Activities Control Act 
of 1950, as amended by the Communist Control Act of 1954. 
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3. There has not been filed with the Board any petition 
by the Attorney General for any order of the Board involv¬ 
ing plaintiffs herein, nor is any proceeding against such 
plaintiffs presently pending before the Subversive Activi¬ 
ties Control Board. 

Charles C. Wise, Jr. 

Charles C. Wise, Jr. 


Subscribed and sworn to before me this 1st day of 
March, 1955. 


Ellen C. Donahay 
Notary Public , D. C. 


(Seal) 


My Commission expires July 31, 


1956 


15 Filed July 29, 1955 

Memorandum 

The matter before the court is the motion of the defend¬ 
ants for judgment on the pleadings, or in the alternative 
for summary judgment. 

This action challenges the validity of the Communist 
Control Act of 1954 and seeks relief in the form of a 
declaratory judgment and permanent injunction. Spe¬ 
cifically, the plaintiffs want that Act to be declared uncon¬ 
stitutional, and the Attorney General and the Subversive 
Activities Control Board to be enjoined, together with their 
respective staffs, from enforcing or giving any effect to 
the Act, as well as from instituting or continuing there¬ 
under any administrative proceedings against the plaintiffs. 

16 The Communist Control Act expressly provides 
for an administrative hearing. The question here 

presented is: Are the plaintiffs entitled to challenge ! the 
constitutionality of the Act prior to the institution of the 
administrative proceeding contemplated by the Act? The 
court believes the correct answer is no. Allen v. Grand 
Central Aircraft Co., 347 U. S. 535, 553; National Lawyers 





Guild v. Brownell, decided July 14, 1955 by the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit, F. 2d 

The court will grant the motion for a summary judgment. 
Counsel for defendants will please present an appropriate 
proposed judgment. 

Burnita Shelton Matthews 
Judge 

July 29, 1955 


17 Filed Aug. 11, 1955 

Order 

This cause having come on for hearing upon defendants’ 
motion for judgment on the pleadings or, in the alternative, 
for summary judgment, and the Court having considered 
the pleadings, the affidavit, the memoranda submitted by 
counsel, and the arguments of counsel; pursuant to the 
memorandum opinion filed herein on the 29th day of July 
1955, it is by the Court, this 11th day of August, 1955, 

Adjudged, Ordered and Decreed, that: 

The motion of defendants for summary judgment be, and 
the same is hereby granted, and judgment is hereby entered 
for the defendants. 

Burnita Shelton Matthews 
Judge 
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IN THE 


ItttteiJ States Qlourt of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,943 


V 


9 


United Electrical, Radio and Machine 
Workers of America (UE), on its own be¬ 
half and on behalf of its affiliated local 
unions, et al., 

Appellants, 

v. 

Herbert Brownell, Jr., Attorney General 
of the United States, et al., 

Appellees. 




BRIEF FOR APPELLANTS 

Jurisdictional Statement 

i 

This is an appeal from an order (J.A. 16) granting ap¬ 
pellees’ motion for summary judgment and entering judg¬ 
ment. Judgment was entered for the appellees on August 
11, 1955 (J.A. 16). Jurisdiction of this Court is conferred 
bv 28 U. S. C., Section 1291. 
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Statement of the Case 


A. The parties. 

Appellant, plaintiff in the court below, United Electri¬ 
cal, Radio and Machine Workers of America (UE), here¬ 
inafter referred to as UE, is a voluntary unincorporated 
national labor organization. UE sued on its own behalf 
and on behalf of its affiliated local unions (J.A. 3). Also, 
appellant here and plaintiff below is Albert J. Fitzgerald, 

the General President of UE, who sued individually and as 

* •/ 

an officer and member of the union on behalf of himself and 
other members of the union similarly situated (J.A. 4). 

Appellees and defendants in the court below are Herbert 
Brownell, Jr., sued individually and as Attorney General 
of the United States, as well as the individual members of 
the Subversive Activities Control Board. 

B. The complaint. 

Appellants commenced this action by the filing of a com¬ 
plaint seeking a declaratory .judgment that Sections 5 
through 11 of the Communist Control Act of 1954 are un¬ 
constitutional, null and void. Appellants sought a perma¬ 
nent injunction restraining the Attorney General from in¬ 
stituting any proceedings directed against appellants based 
upon these sections of the act. 

The complaint alleges that the act here called in question 
is unconstitutional upon its face in numerous respects, all 
of which are set forth in Paragraph S of the complaint 
(J.A. 5, 6). 

The complaint also alleges, upon information and belief, 
that the statute as signed by the President of the United 
States was not in fact duly enacted by the Senate and 
House of Representatives (J.A. 4). Consequently, the com¬ 
plaint alleges that the statute is not a statute or law of the 


United States duly enacted pursuant to the requirement of 
the Constitution of the United States (J.A. 4). Accord¬ 


ingly, the complaint alleges that the act is null and 
and has no legal force or effect (J.A. 4). 


void 


The complaint further alleges that Appellee Brownell has 
threatened to enforce immediately the unconstitutional pro¬ 
visions of this act by filing before the Subversive Activities 
Control Board a petition seeking to deprive Appellant UE 
of its collective bargaining rights under the law (J.A. 7), 
thus threatening to destroy its hundreds of collective bar¬ 
gaining contracts and its statutory and constitutional right 
to organize as a trade union (J.A. 7). The complaint al¬ 
leges that the threatened enforcement of the unconstitu¬ 
tional provisions of the act by Appellee Brownell through 
the filing of a petition against Appellant UE will result in 
great and incalculable harm to the valuable rights, prop¬ 
erties and interests of appellants (J.A. 7, 8). 


The complaint goes on to allege that this threatened en¬ 
forcement of the provisions of the act through the filing of 
a petition directed against Appellant UE has already af¬ 
fected and continues to affect valuable rights, properties 
and interests of UE and its members, in that employers 
have threatened to repudiate contractual obligations to bar¬ 
gain collectively with UE (J.A. 8). Moreover, certain em¬ 
ployers have already used the threatened enforcement of 
these provisions as a means to coerce UE and UE members 
to abandon their constitutional rights to strike and bargain 
collectively (J.A. 8). Other employers and organizations, 
it is alleged, have used the threatened enforcement of the 
act to coerce UE members to leave their union and to cease 
paying dues to UE (J.A. 8). 


j 

As a result of these allegations, appellants pray in the 
complaint that (1) a permanent injunction be issued en¬ 
joining and restraining appellees from enforcing sections 
3 through 11 of the Communist Control Act of 1954 and 
from instituting any proceeding directed against appel- 



lants bayed on these sections; and (2) pursuant to 28 
U. S. C., Section 2201, a declaratory judgment be issued 
declaring that sections 5 through 11 of the act are uncon¬ 
stitutional and null and void (J.A. 9, 10). 


C. The statutory provisions involved. 

The statute here involved is the Communist Control Act 
of 1954 and in particular Sections 5, 6, 7, 8, 9, 10 and 11 
of that act. Sections 6, 7, 8, 9, 10 and 11 constitute amend¬ 
ments to the Subversive Activities Control Act of 1950. 

These statutory provisions create a new legal category 
known as “Communist-infiltrated organizations.” They are 
primarily directed against labor unions. They provide that 
whenever the Attorney General “has reason to believe that 
any organization is a Communist-infiltrated organization” 
he may file with the Subversive Activities Control Board a 
petition for an order determining that the organization is 
in fact a “Communist-infiltrated organization” (Section 10 
of the act, inserting a new Section 13A in the Subversive 
Activities Control Act of 1950). 

When any such order has been entered in respect to a 
labor union, the union is thereupon prohibited from acting 
as a representative of any employee for the purpose of 
collective bargaining under Section 7 of the National Labor 
Relations Act as amended (29 U. S. C. 157), or from exer¬ 
cising “any other right or privilege” or from receiving 
“any other benefit, substantive or procedural” provided by 
that act for labor organizations. Other drastic penalties 
are provided for such a union, including the invalidation of 
labor contracts in respect to representation elections (Sec¬ 
tion 13A as amended by Section 10 of the Communist Con¬ 
trol Act). 


D. The proceedings below. 

Appellees failed to exercise their right under Rule 12 of 
the Federal Rules of Civil Procedure to make motions ad¬ 
dressed to the complaint prior to answer. Instead, on De¬ 
cember 3, 1954, appellees filed an answer (J.A. 10). In 
this answer appellees placed into issue by denial all of the 
factual allegations in the complaint. In particular, appel¬ 
lees denied the allegation contained in Paragraph 7 of i the 
complaint to the effect that the statute as signed by the 
President was not in fact duly enacted by the Senate and 
House of Representatives (J.A. 11). Appellees affirmatively 
averred that the act was in fact duly enacted and signed by 
the President (J.A. 11). Moreover, appellees denied the 
allegations in Paragraphs 12, 13, 14, 15 and 16 of the com¬ 
plaint, in which appellants alleged immediate and irrepa¬ 
rable injury to valuable rights and property interests flow¬ 
ing from the threatened action of Appellee Brownell (J.A. 
12 ). 

In the answer Appellee Brownell stated that he “neither 
admits nor denies the possibility of enforcement of the act 
by the filing of a petition against the plaintiff labor organi¬ 
zation” (J.A. 12). Appellee members of the Subversive 
Activities Control Board affirmatively averred in the an¬ 
swer that “there is at present no proceeding before the 
Subversive Activities Control Board involving plaintiffs 
in this action” (J.A. 12). 

On March 3, 1955, appellees after answer filed a motion 
for judgment on the pleadings or, in the alternative, for 
summary judgment (J.A. 13). The only affidavit support¬ 
ing this motion was an affidavit by the Executive Secretary 
of the Subversive Activities Control Board. This affidavit 
merely stated that “There has not been filed -with the Board 
any petition by the Attorney General for any order of the 
Board involving plaintiffs herein, nor is any proceeding 
against such plaintiffs presently pending before the Sub¬ 
versive Activities Control Board” (J.A. 14-15). 



On July 29, 1955, tlie district court filed a memorandum 
granting appellees’ motion for summary judgment (J.A. 
15). The decision of the district court rests solely upon the 
following statement: 

“The Communist Control Act expressly provides for 
an administrative hearing. The question here pre¬ 
sented is: Are the plaintiffs entitled to challenge the 
constitutionality of the act prior to the institution of 
the administrative proceeding contemplated by the act? 
The court believes the correct answer is no. Allen v. 
Grand Central Aircraft Co., 347 U. S. 535, 553; Na¬ 
tional Lawyers Guild v. Brownell, decided July 14, 
1955, by the United States Court of Appeals for the 
District of Columbia Circuit, F. 2d .” 

On August 11, 1955, the district court entered an order 
granting appellees’ motion for summary judgment and en¬ 
tering a judgment thereupon ( J.A. 16). 


Statutes Involved 

See Appendix 


Statement of Points 

I. Whether a complaint which challenges the constitu¬ 
tional validity of a statute authorizing certain administra¬ 
tive action although instituted prior to the commencement 
of that action, presents a justiciable controversy, vdien the 
impending action threatens the plaintiff w r ith immediate 
and irreparable injury. 

IT. Whether allegations in a complaint of constitutional 
invalidity resulting in immediate irreparable injury ade¬ 
quately invoke the equitable jurisdiction of the district 
court. 

III. Whether a motion for summary judgment should be 
granted when the pleadings reveal genuine issues of fact. 


i 


Summary of Argument 

I. The primary issue raised by this appeal is whether 
the complaint presents a justiciable controversy. The only 
basis for the opinion of the lower court was its finding 
that appellants were not “entitled to challenge the consti¬ 
tutionality of the act prior to institution of the administra¬ 
tive proceeding contemplated by the act.” 

Recent decisions of the Supreme Court require a reversal 
of the lower court. A complaint which challenges the legal 
validity of a statutory provision authorizing administrative 
procedures which threaten injury, although instituted prior 
to the commencement of proceedings designed to enforce 
these regulations, nevertheless presents a justiciable con¬ 
troversy. It is not “premature” to litigate the issue as to 
whether the threatened administrative enforcement of the 
act has been validly authorized by the governing statute. 
The decision of the Supreme Court this Term in Nukk v. 

Sliauglinessy, _U. S..(October Term, 1955, No. 29, 

decided October 24, 1955), is determinative of this appeal 
and reflects long established principles of justiciability. 

Appellees’ reliance upon the doctrine of exhaustion of 
administrative remedies is misconceived. Where the en¬ 
forcement of an unconstitutional statute threatens immedi¬ 
ate and irreparable injury, injunctive relief will lie, whether 
or not administrative procedures have been exhausted. 
The fundamental policy considerations which underlie 
decisions of the Supreme Court and this Court on the issue 
of justiciability require a reversal of the decision of the 
lower court. 

II. The complaint adequately invokes the equitable juris¬ 
diction of the federal court. A complaint which alleges 
that threatened enforcement of constitutionally invalid 
statutory provisions will result in real, immediate and 
incalculable injury sufficiently invokes equitable jurisdic- 
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tion. The allegations of the complaint presently before the 
Court more than adequately meet these requirements. 

III. In any event, the motion for summary judgment 
was erroneously granted since the pleadings reveal genuine 
issues of fact. The complaint and the answer read together 
reveal that issues of fact material to plaintiffs’ cause of 
action have been controverted by appellees. Under the 
most elementary rules of practice a motion for summary 
judgment will not be granted under these circumstances. 


ARGUMENT 
POINT I 

The complaint presents a justiciable controversy. 

The central issue posed by this appeal is whether the 
complaint presents a justiciable controversy. The sole 
ground upon which the lower court granted appellees’ 
motion was its finding as a matter of law that the appel¬ 
lants were not “entitled to challenge the constitutionality 
of the act prior to the institution of the administrative 
proceeding contemplated by the act” (J. A. 15). No other 
issue is here involved. We suggest that the lower court 
misconceived both the posture of the pleadings and the 
determinative principles of law. 

In essence, the holding of the lower court reflected the 
position consistently taken by appellees throughout the 
proceedings below—namely, that the complaint lacks justi¬ 
ciability in that it is “prematurely” presented to the court. 
The issue of “prematurity” is ill-conceived. It clouds over 
the real situation presented by the complaint. The grava¬ 
men of this action is not the “premature” challenge to a 
potential administrative finding following a statutory ad¬ 
ministrative hearing. Compare Myers v. Bethlehem Ship¬ 
building Corp. 303 U. S. 41. Tt is rather whether in the 
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first instance appellees have the legal power to institute 
the threatened administrative proceedings. When the plead¬ 
ings are seen in this light, the issue of “justiciability” is 
clear. This has now been definitively resolved by the 
Supreme Court in a ease decided this term, Nukk v. Shaugh - 

nessy, _ U.S. _ (October Term, 1955, No. 29, decided 

October 24, 1955 in a unanimous per curiam opinion). 

The ruling in the Nukk case is dispositive of this appeal. 
In Nukk, the plaintiffs, aliens ordered deported from the 
United States after administrative proceedings, challenged, 
in a suit for declaratory judgment and injunctive relief, 
the constitutional validity of provisions of the Immigration 
and Naturalization Act of 1952 providing for conditions of 
compliance with supervised parole for a deportee. The 
plaintiffs sought to have the district court hold that Sec¬ 
tion 242(d) of the act which authorized the regulations in 
question, was “unconstitutional, invalid, illegal, void and 
inoperative.” The three-judge court dismissed the com¬ 
plaint holding that there was “no justiciable controversy 
between the parties.” Nukk v. Shaughnessy, 125 F. Supp. 
498 (D. C., N. Y.). 

The opinion of the statutory court rested its conclusion 
of lack of justiciability upon its finding that, although the 
plaintiffs complained of the administrative restrictions laid 
down upon their parole, there was in fact no actual threat 
of any action against them for violation of these regula¬ 
tions. Moreover, the court pointed out that the defendants 
were not empowered under the statute to institute action 
against the plaintiffs for violation of the regulations, hut 
that such action could only be instituted by other officials. 
Hence, the court concluded, in the absence of the institution 
of such proceedings, the complaint failed to present a case 
or controversy within judicial competence. 

On direct appeal to the Supreme Court the issue of justi¬ 
ciability was squarely posed. The plaintiffs insisted that 
they had a right to challenge the constitutional validity of 


regulations, which, they alleged, created a threat of irrep¬ 
arable injury, prior to the institution of any proceed¬ 
ings designed to enforce these regulations. They pointed 
out that they were challenging the constitutional validity 
of statutory provisions which authorized the very existence 
of the regulations. 

The Government in upholding the opinion of the lower 
court, further sharpened the issue by invoking the doctrine 
of exhaustion of administrative remedies. (See brief for 
appellee, pp. 29-32). The Supreme Court decisively dis¬ 
posed of the issue of justiciability by reversing the statutory 
court in a per curiam opinion, bolding: 

“The Court is of the opinion that the complaints 
do present a case and controversy. Rochester Telephone 
Corp. v. United States, 307 U. S. 125. The judgment 
is reversed and the case is remanded for consideration 
on the merits.” 

The rule of Nukk is thus clear—a complaint challenging 
the legal validity of a statutory provision authorizing 
administrative procedures which threaten injury, although 
instituted prior to the commencement of proceedings de¬ 
signed to enforce those regulations, nevertheless presents 
a justiciable controversy. See also Columbia Broadcasting 
System v. United States, 316 U. S. 407; La Crosse Tele¬ 
phone Corp. v. Wisconsin Employment Relations Board, 
336 IT. S. IS; Ex Parte Young, 209 U. S'. 123. Under this 
rule the decision of the lower court must be reversed. The 
complaint herein presents a justiciable controversy within 
the meaning of the Nukk decision. 

Allen v. Grand Central Aircraft Co., 347 U. S. 535, does 
not sustain the conclusion of the lower court. The Allen 
case is the central authority relied upon by the court, as 
well as appellees, during the proceedings below. But the 
Allen case does not hold that a plaintiff may never challenge 
the propriety of an administrative hearing provided for by 
statute prior to the institution of that hearing. Quite to 
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the contrary, the Allen case stands for the proposition that 
a litigant quite properly may put in issue the legal power 
to hold an administrative hearing prior to the actual pro¬ 
ceeding. As a matter of fact, the bulk of Mr. Justice 
Burton’s opinion in the Allen case is concerned with the 
issue of the power of the agency there involved to hold 
the hearings in question. Thus, Mr. Justice Burton focuses 
the Court’s attention (at 540-541) 

“ * * * directly to the heart of this controversy, which 
is the question whether the administrative enforcement 
of the 1950 wage stabilization program has been validly 
authorized.” 


Having concluded, after full consideration on the merits, 
that administrative enforcement of the wage stabilization 
program was constitutionally valid, the Court then declined 
to consider other issues until after the conclusion of the 
administrative proceeding. 

The Allen rule, if properly applied to the instant case, 
requires the reversal of the lower court. Here, the central 
issue posed by the complaint is whether the threatened 
“administrative enforcement” of the act involved “has been 
validly authorized.” Under the rule of Allen, it is impos¬ 
sible to argue that this issue is “premature.” And, as in 
Allen, the courts are required to consider and determine 
this fundamental question. I 


Nor does the decision of this Court in National Lawyers 
Guild v. Brownell, 225 F. 2d 552, require any other con¬ 
clusion. In the National Lawyers Guild case Judge Pretty- 
man held that the issue of the power of the Attorney General 
to hold the contemplated administrative proceeding was not 
open to litigation, not because the issue was “premature” 
and hence not justiciable, but because the issue had already 
been decided on the merits in the Supreme Court adversely 
to the position of the plaintiffs. 


Thus, Judge Prettvman examined at some length 


the 


opinions of the Supreme Court in Joint Anti-Fascist Com - 



mittee v. McGrath, 341 U. S. 123, and concluded that the 
Supreme Court there upheld the validity of the adminis¬ 
trative action taken so long as the requirements of pro¬ 
cedural due process were met. Judge Prettyman found 
that since the administrative proceeding complained of in 
the National Lawyers Guild case provided for notice and 
hearing, the holding of the Supreme Court in Joint Anti- 
Fascist Committee in respect to constitutional validity was 
satisfied. Accordingly, Judge Prettyman held that the issue 
of the 'power of the Attorney General to proceed with the 
contemplated administrative hearing was foreclosed on the 
merits. Consequently, the Court required the plaintiff 
there to exhaust the legally valid administrative procedures. 

It follows, therefore, that the lower court in the instant 
case misapplied the decision of this Court in National 
Lawyers Guild. Here, as we have pointed out above, the 
central issue presented by the complaint is the power of 
appellees to proceed with the contemplated administrative 
proceeding. Under Nukk and Allen, this issue presents 
a justiciable controversy. Under National Lawyers Guild , 
appellants are not foreclosed from litigating this question 
since the issue of appellees’ power to proceed under this 
statute has not been foreclosed on the merits by any court. 
Quite to the contrary, this complaint presents constitutional 
issues of novel impression. The statutory provisions chal¬ 
lenged here have never been litigated in any court. Conse¬ 
quently, we suggest, the lower court’s invocation of National 
Lawyers Guild as authority for dismissing this complaint 
rests upon a misconception of that decision. 

The decision of the Supreme Court in Nukk merely 
reaffirms well-established principles of justiciability.* It 

* Compare Union Producing Co. v. Federal Power Commission. 
127 F. Supp. SS (D. C. D. C., opinion by Holtzoff, J.). This was 
a suit bv a producer of natural gas to enjoin the Federal Power Com¬ 
mission from attempting to enforce certain orders against the plain¬ 
tiff. The plaintiff alleged that the contemplated orders were in¬ 
valid and illegal. The defendant commission moved to dismiss on 
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is, of course, elementary that the federal courts have juris¬ 
diction to restrain the actions of executive officers of the 

i 

(iovermnent where such action is alleged to be unconsti¬ 
tutional or without statutory authority. Social Security 
Board v. Nierotko, 327 U. S. 358; Stark v. Wickard, 321 
V. S. 288: Publickcr Industries v. Anderson, 68 F. Supp. 
532 (D. C. 1). 0.); Fleming v. Moberly Milk Products Co., 
160 F. 2d 259 (App. D. C.); Land v. Dollar, 330 U. S. 731; 
Johnston v. United States, 175 F. 2d 612 (C. A. 4); Ameri¬ 
can School of Magnetic Healing v. Me Annuity, 187 U. S. 94; 
Federal Radio Commission v. Nelson Bros. Bond & Mort¬ 
gage Co., 289 U. S. 266; Federal Communications Commis¬ 
sion v. Pottsville Broadcasting Co., 309 U. S. 134; Addison 
v. Holly Hill Fruit Products, Inc., 322 U. S. 607; City of 
Yonkers v. United States, 320 U. S. 685; Red Canyon Sheep 
Co. v. I ekes, 98 F. 2d 308 (App. D. C.); I ekes v. Fox, 300 
V. S. 82. Moreover, it is also well established that where 
the enforcement of an unconstitutional statute threatens 
immediate and irreparable injury, injunctive relief will lie, 
whether or not administrative procedures have been ex¬ 
hausted. Skinner & Eddy Corp. v. United States, 249 
V. S. 557; Interstate Commerce Commission v. Diffenbaugh, 
222 IT. S. 42; Louisiana & P. Ry. Co. v. United States, 209 
Fed. 244 (Com. C.); Atlantic Coast Line R. Co. v. Interstate 
Commerce Commission, 194 Fed. 449 (Com. C.); Aircraft 
d Diesel Equipment Corp. v. Hirsch, 331 IT. S. 752; Ecgles 
v. Peoples Bank of Lakewood Village, 333 U. S. 426; 
Rochester Telephone Corp. v. United States, 307 IT. S. 
125: Columbia Broadcasting System v. United States, 316 
V. S. 407; Joint Anti-Fascist Refugee Committee v. Me- 

the grounds that the action was premature and thus failed to pre¬ 
sent "a justiciable controversy. The defendant commission argued 
that they had taken no steps to enforce the statute and had made 
no threat to do so. The district court held that the action was not 
premature and was justiciable, citing Columbia Broadcasting System 
v. United States, 316 U. S. 407; Federal Communications Commis¬ 
sion v. American Broadcasting Co., 347 U. S. 2S4; and Ex Parte 
Young, 209 U. S. 123. Accordingly, the district court denied the 
motion to dismiss the complaint. 
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Grath, 341 U. S. 123; Farmer v. United Electrical, Radio 
£ Machine Workers of America, 211 F. 2d 36 (App. D. C.), 
cert. den. 347 U. S. 943; Parker v. Lester, 112 F. Supp. 

433 (D. C. Cal.), affirmed _ F. 2d .C. A. 9, October 

26, 1953. 

The Farmer case, decided by this Court, is illustrative 
of this principle. Plaintiff in the Farmer case, the same 
plaintiff herein, sought to enjoin a threatened action by 
the National Labor Relations Board, decertifying plaintiff 
as a statutory exclusive bargaining agent. Plaintiff urged 
that the agency had no power to undertake the threatened 
action on statutory and constitutional grounds and that 
the threatened action would result in immediate and irrep¬ 
arable injury to plaintiff. The defendant there argued to 
both the district court and the Court of Appeals that the 
action was “premature”, that the plaintiff must be required 
to “exhaust” its administrative remedies before the National 
Labor Relations Board, and that judicial review, if any, 
lay in the statutory review provided for in the act. 

Both the district court, by Judge Letts, and the Court 
of Appeals, by Judge Bazelon, rejected this contention, 
reaffirming the fundamental proposition that where a liti¬ 
gant alleges that threatened administrative or executive 
action is without power, in violation of statute or consti¬ 
tutional provision, and will result in immediate and irrep¬ 
arable injury, a district court has jurisdiction to entertain 
a cause of action for relief.* 

The decision of this Court in Farmer is here directly 
in point. As in Farmer , the plaintiff seeks to restrain 

♦Thus. Judge Bazelon commented in Farmer : “In these circum¬ 
stances, it can hardly be said that the action assailed is not ripe for 
review, or that the Unions should be required to exhaust a dubious 
opportunity for hearing offered to them after the ax had fallen, or 
that there is an adequate remedy at law for injuries resulting from 
the Board’s unlawful action. Under any reasonable view of such 
cases as Rochester Tel. Corp. v. United States, Columbia Broadcast¬ 
ing System v. United States, and Joint Anti-Fascist Refugee Com¬ 
mittee v. McGrath, the district court must be held to have properly 
invoked its equitable jurisdiction to grant relief.” 



contemplated administrative action. As in Farmer, the 
plaintiff alleges that this action is unconstitutional and 
invalid. As in Farmer, the plaintiff here alleges that the 
threatened administrative action will create irreparable 
injury to him. Accordingly, under the rule of this Court 
as enunciated in Farmer, the lower court should be reversed 
and the complaint reinstated as presenting a justiciable 
controversy. 

A recent decision of the Court of Appeals for the Ninth 

Circuit, Parker v. Lester, _F. 2d__ (C. A. 9, October 

26, 1955), is directly in point. In this case, plaintiffs 
brought an action against officers of the United States 
Coast Guard charged with the administration and enforce¬ 
ment of certain executive orders and regulations issued 
and adopted for the purpose of excluding from employment 
upon merchant vessels persons not found to be “safe and 
suitable” for such employment. The action sought to 
enjoin the enforcement of the regulations and also asked 
for declaratory relief. The plaintiffs alleged that, the 
regulations and the screening program established thereby 
were void and unconstitutional. 

The defendants asserted in the first instance that the 
complaint lacked justiciability in that the plaintiffs had 
failed to exhaust their administrative remedies and that 
the action was “premature”. Both the trial court and the 
Court of Appeals rejected this contention, upholding the 
justiciability of the complaint. The Court of Appeals 
specifically adopted the fully reasoned position of the dis¬ 
trict court. This holding, as affirmed by the Court of 
Appeals, was as follows (112 F. Supp. 433, 440): 

“The rule is well established that resort to the courts 
must generally await the conclusion of such administra¬ 
tive proceedings as are available to a petitioner. At 
the outset, however, attention must be directed to the 
fact that petitioners here do not challenge a factual 
determination made by the appeals board; rather, they 
complain that the regulations setting forth the appeals 
procedure are unauthorized by statute and Constitu- 




tion and therefore void. Xo special familiarity with 
complicated factual situations is necessary for the 
granting of relief; no administrative expertise comes 
into play. The issue, here, is one wholly of law. In 
short, the policy considerations which underlie judicial 
forbearance are inapplicable. Under such circum¬ 
stances, Mr. Justice Brandeis, speaking for an un¬ 
divided Court, affirmed a petitioner’s right to court 
action without first resorting to the administrative 
agency. Skinner & Eddv Corporation v. United States, 
1918, 249 U. S. 557, 39 S. Ct. 375, 65 L. Ed. 772. See 
also Columbia Broadcasting Svstem v. United States, 
1942, 316 U. S. 407, 62 S.' Ct 1194, 86 L. Ed. 1563; 
United States ex rel. DeLucia v. O’Donovan, 7 Cir., 
1949, 178 F. 2d 876: Koepke v. Fontecchio, 9 Cir., 1949, 
177 F. 2d 125; Trans-Pacific Airlines v. Hawaiian 
Airlines, 9 Cir., 1949, 174 F. 2d 63; Varney v. Ware- 
hime, 6 Cir., 1945, 147 F. 2d 238.” 

Sound policy considerations underlie these decisions. 
The doctrine of exhaustion of administrative remedies is 
no shibboleth. It flows from the concept that administrative 
agencies should have an opportunity first to weigh facts 
requiring specialized administrative knowledge and ex¬ 
pertise. However, where the issue involved is the legal 
right of the agency to take certain contemplated action, 
administrative expertise plays no role. Only the judici¬ 
ary determines such questions. 

The complaint herein is a perfect example of the applica¬ 
tion of this principle. Here, the policies underlying judicial 
forbearance have no applicability. Appellants do not 
challenge factual determinations made by an agency . Xo 
special familiarity with complicated factual situations is 
necessary for the granting of the relief. In short, no 
administrative expertise comes into play. The issue here 
is solely one of constitutional law. Compare Parker v. 
Lester , supra. In such a situation the courts traditionally 
affirm a litigant’s right to judicial action without further 
resort to the procedures of the administrative agency. 


We suggest, in fact, that it is the appellees who are 
“premature”. Their position rests in logic and policy upon 
the concept of administrative expertise. But this expertise 
cannot come into play until a court of law adjudicates 
appellants’ basic contention that there is no valid statutory 
authority for the threatened administrative action. It is in 
this sense that appellees’ argument is in fact “premature”. 

The complaint herein presents a justiciable controversy, 
and the decision of the lower court accordingly ought to be 
reversed. 

POINT II 

The allegations of the complaint sufficiently invoke 
the equitable jurisdiction of the court. 

We have demonstrated above that the complaint presents 
a justiciable controversy. We here argue that, in addition, 
the complaint adequately invokes the equitable jurisdic¬ 
tion of the federal courts. 

A complaint which alleges that threatened enforcement 
of constitutionally invalid statutory provisions will result 
in real immediate and incalculable injury, sufficiently 
invokes the equitable jurisdiction of the courts. See, for 
example, Aircraft & Diesel Equipment Corp. v. Hirsch, 
Skinner <& Eddy Corp. v. United States, Eccles v. Peoples 
Bank of Lakewood Village, Farmer v. United Electrical, 
Radio & Machine Workers of America, all supra. \ 

The complaint adequately alleges the two fundamental 
ingredients which constitute a cause of action for equitable 
relief in respect to administrative action, namely, (1) a 
challenge to the validity or constitutionality of the contem¬ 
plated administrative action; and (2) that immediate and 
irreparable injury to the plaintiff will flow from the con¬ 
templated action. 
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The complaint places in issue the constitutionality of 
the statutory provisions here involved. See paragraph 8 
of the complaint (J.A. 5, 6).* Neither the court below nor 
appellees have placed in issue the propriety of these allega¬ 
tions. Whether or not appellants are ultimately sustained 
on their legal contentions is not now in issue. We will 
assume for the purpose of this appeal that it will not be 
questioned that the complaint adequately alleges that the 
statutory provisions involved are void and unconstitutional. 

The complaint also fully meets the requirements of the 
second basic ingredient constituting a cause of action for 
equitable relief, namely, the threat of immediate and 
irreparable injury to the plaintiffs. 

* Paragraph 8 of the Complaint reads as follows: 

8. The Act is unconstitutional in numerout respects, including 
the following: 

(a) The Amendments to the Internal Security Act of 1950 deal¬ 
ing with “Communist-infiltrated” organizations and including Sec¬ 
tions 5, 6. 7, S. 9(a). 10 and 11 constitute a Bill of Attainder in vio¬ 
lation of Article I, Section 9, Clause 3 of the Constitution in that 
Congress has imposed punishment upon a designated and identifi¬ 
able group of organizations including the plaintiff UE. These pro¬ 
visions constitute a usurpation of judicial power by the Congress in 
violation of Article III, Section 1 of the Constitution. 

(b) The provisions of the Act here in issue arbitrarily impose 
retroactive punishment upon labor organizations for past policies 
and affiliations in violation of the First and Fifth Amendments. 

(c) Section 7(a) of the Act purports to create a prima facie pre¬ 
sumption that organizations which are affiliated with national federa¬ 
tions are not subject to the sanctions of the Act. This would deprive 
organizations not so affiliated, such as the UE. of the presumption 
of innocence. The denial of this presumption to a particular group 
of labor organizations establishes that the Amendments to the Sub¬ 
versive Activities Control Act dealing with “Communist-infiltrated” 
organizations and including Sections 5. 6. 7. 8, 9(a), 10 and 11 con¬ 
stitute a Bill of Attainder in violation of Article I. Section 9. Clause 
3 of the Constitution. These provisions constitute a usurpation of 
judicial power by the Congress in violation of Article III. Section 
1 of the Constitution. 

(d) The provisions of the Act, including Sections 5. 6, 7, S, 9(a). 
iO and 11 here deny to the UE and its members rights protected by 
the due process clause of the Constitution in that they condemn the 
organization without, and in advance of. hearing, withhold the pre- 
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The complaint alleges that the threatened enforcement 
of the unconstitutional provisions of the act through the 
filing of a petition directed against appellant UE has 
already affected and continues to affect valuable rights, 
properties and interests of UE and its members, in that 
employers have threatened to repudiate contractual obli¬ 
gations to bargain collectively with UE (J.A. 8). The 
complaint goes on to allege that certain employers have 
already used the threatened enforcement of these provisions 
as a means to coerce UE and UE members to abandon their 
constitutional and statutory right to strike and bargain 
collectively (J.A. 8). Tt further alleges that other em- 

sumption of innocence, impose penalties without a reasonably certain 
standard of guilt, impose penalties without proof of personal, indivi¬ 
dual guilt, deny the right to a fair and impartial hearing and create 
arbitrary and irrational presumptions. j 

(e) The provisions of the Act here in issue violate the First 
Amendment in that they abridge the right of association and ex¬ 
pression and the right to join and function through labor organiza¬ 
tions, more specifically, the right of free speech, press and assembly. 

(f) The provisions of the Act here in issue constitute an improper 

delegation of legislative power to the Board in violation of Article I, 
Section 1 of the Constitution and the due process clause of the Fifth 
Amendment. j 

(g) The provisions of the Act here in issue constitute an improper 
and arbitrary classification in that they single out labor organizations 
for punishment in violation of the due process clause of the Fifth 
Amendment. 

(h) The provisions of the Act here involved and in particular 
Section 6. impose criminal punishment upon officers and employees 
of UE for the exercise of constitutionally protected rights and with¬ 
out reasonably ascertainable standards, all in violation of the First 
and Fifth Amendments. 

(i) The provisions of the Act here in question violate the con¬ 
stitutional rights of the members of UE solely because of alleged past 
affiliations of officers or those involved in its management in violation 
of the First and Fifth Amendments. 

(j) The provisions of the Act here in question violate the con¬ 
stitutional rights of the members of UE in that they may be deprived 
of the rights of collective bargaining and representation because of 
the organization's policies and activities which are in no way in vio¬ 
lation of law or inconsistent with the functioning of the union as a 
collective bargaining representative, all in violation of the First and 
Fifth Amendments. 
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ployers and organizations liave used and will continue to 
use the threatened enforcement of the act to coerce UE 
members to leave their union and to cease paying dues to 
UE (J.A. 8). These allegations of irreparable injury are 
sufficient to invoke the equity jurisdiction of the federal 
courts. American Federation of Labor v. Watson, 327 
U. S. 582, 594-595; Joint Anti-Fascist Refugee Committee 
v. McGrath and Farmer v. United Electrical, Radio & 
Machine Workers of America. supra. 

Moreover, where these allegations of irreparable injury 
are unchallenged by opposing affidavit, as here, they will 
be deemed sufficient as against a motion to dismiss or for 
summary judgment. Farmer v. United Electrical, Radio 
& Machine Workers of America, supra. See also Art Metal 
Construction Co. v. Lehigh Structural Steel Co., 116 F. 2d 
57 (C. A. 3): Moore’s Federal Practice, 2d ed., Vol. 2, p. 
2269. 

The complaint thus presents a well-pleaded cause of 
action for equitable relief. The decision of the lower court 
should be reversed and the complaint herein reinstated. 


POINT III 

Appellees’ motion for summary judgment was errone¬ 
ously granted since the pleadings reveal genuine issues 
of fact. 

Since the opinion of the district court rested solely upon 
the assumption that the action was premature and hence 
non-justiciable, it would appear that in granting the motion 
for summary judgment the court was in actuality treating 
the motion as a motion for judgment on the pleadings. Since 
we have demonstrated above that the complaint does pre¬ 
sent a justiciable controversy, the action of the lower court 
was erroneous. But even if considered solely in terms of 
a traditional motion for summary judgment, the order of 
the lower court cannot be sustained. 
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It is, of course, elementary that a motion for summary 
judgment will always be denied where the pleadings reveal 
genuine issues of fact. Elgin, J. & E. Ry. Co. v. Burley, 325 
U. S. 711; United Meat Co. v. Reconstruction Finance Corp., 
174 F. 2d 528 (App. D. C.); Hoffman v. Partridge, ; 172 
F. 2d 275 (App. D. C.); De Savitsch v. Patterson, 159 F. 2d 
15 (App. D. C.); Farrall v. District of Columbia Amateur 
Athletic Union , 153 F. 2d 647 (App. D. C.). 

The pleadings presented in this appeal reveal on their 
face certain material and genuine issues of fact which pre¬ 
clude any motion for summary judgment. Appellants have 
alleged that the statutory provisions here involved, as 
signed by the President of the United States, were no't in 
fact ever enacted by the Senate and House of Representa¬ 
tives (J.A. 4). Appellees did not move to dismiss this 
allegation as insufficient in law; rather, they answered the 
allegation, denying it in full (J.A. 11). Moreover, appel¬ 
lees affirmatively averred that the statutory provisions 
involved were “dulv enacted and signed bv the President 
in full compliance with law.” Issue has thus been squarely 
joined on this fundamental question. If appellants prevail 
at the trial on this question, their cause of action will obvi¬ 
ously be sustained. A statute which in fact was never 
passed by either House of Congress is, of course, no statute 
at all. Appellees do not challenge this elementary asser¬ 
tion, as indeed they cannot.* 

Furthermore, appellees’ answer places in issue all of 
the allegations of irreparable injury (J.A. 12). These alle¬ 
gations are denied by appellees but they submitted no affi- 

* While this appeal is not the proper forum to litigate the truth 
of this allegation of fact, it should be pointed out that it is hardly 
a frivolous allegation. The most experienced observers of the na¬ 
tional legislative scene all reported at the time of the enactment of 
this legislation not only the utter chaos which characterized the legis¬ 
lative process but the rather incredible fact that the bill presented to 
the President for signature appeared not to have been the bill passed 
by either the House or the Senate. See for example Arthur Krock 
in the New York Times, August 27. 1954. 
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davits on their motion for summary judgment. Conse¬ 
quently, the state of the pleadings reveals that these essen¬ 
tial allegations of fact likewise have been placed in issue. 
Accordingly, since the pleadings reveal genuine issues of 
fact, the motion for summary judgment was erroneously 
granted. United Meat Co. v. Reconstruction Finance Cory., 
Hoffman v. Partridge, De Savitsch v. Patterson, Farrall 
v. District of Columbia Amateur Athletic Union, all supra. 

CONCLUSION 

The complaint here involved presents a justiciable 
controversy. The motions for judgment on the plead¬ 
ings or, in the alternative, for summary judgment should 
have been denied. The judgment of the lower court 
should be reversed. 

Respectfully submitted, 

David Scribner, 

11 East 51 Street, 

New York, New York, 

Donner, Kinoy & Perrin, 

342 Madison Avenue, 

New York. New York, 

F^rer & (Rein, 

711 14th Street, N.W., 
Washington, D. C., 


Attorneys for Appellants. 
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APPENDIX 

Communist Control Act of 1954, 68 Stat. 775 (1954), 
Public Law No. 637, August 24,1954. 

“Sec. 5. In determining membership or participation 
in the Communist Party or any other organization defined 
in this Act, or knowledge of the purpose or objective of 
such party or organization, the jury, under instructions 
from the court, shall consider evidence, if presented, as 
to whether the accused person: 

“(1) Has been listed to his knowledge as a member in 
any book or any of the lists, records, correspondence, or 
any other document of the organization; 

“(2) Has made financial contribution to the organization 
in dues, assessments, loans, or in any other form; 

“(3) Has made himself subject to the discipline of the 
organization in any form whatsoever; 

“(4) Has executed orders, plans, or directives of any kind 
of the organization; i 

“(5) Has acted as an agent, courier, messenger, cor¬ 
respondent, organizer, or in any other capacity in behalf 
of the organization; 

“(6) Has conferred with officers or other members of 
the organization in behalf of any plan or enterprise of 
the organization; 

“(7) Has been accepted to his knowledge as an officer 
or member of the organization or as one to be called upon 

for services bv other officers or members of the organi- 

* *' • 

zation ; 

*‘(8) Has written, spoken or in any other way communi¬ 
cated by signal, semaphore, sign, or in any other form of 
communication orders, directives, or plans of the organi¬ 
zation ; ; 
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“(9) Has prepared documents, pamphlets, leaflets, books 
or any other type of publication in behalf of the objectives 
and purposes of the organization; 

“(10) Has mailed, shipped, circulated, distributed, deliv¬ 
ered, or in any other way sent or delivered to others 
material or propaganda of any kind in behalf of the 
organization; 

“(11) Has advised, counseled or in any other way im¬ 
parted information, suggestions, recommendations to offi¬ 
cers or members of the organization or to anvone else in 
behalf of the objectives of the organization: 

“(12) Has indicated by word, action, conduct, writing or 
in anv other wav a willingness to carrv out in anv manner 
and to any degree the plans, designs, objectives, or purposes 
of the organization: 

“(13) Has in any other way participated in the activities, 
planning, actions, objectives, or purposes of the organi¬ 
zation: 

“(14) The enumeration of the above subjects of evidence 
on membership or participation in the Communist Party 
or any other organization as above defined, shall not limit 
the inquiry into and consideration of any other subject of 
evidence on membership and participation as herein stated. 

Subversive Activities Control Act Amendment 

“Sec. 6. Subsection 5(a)(1) of the Subversive Activities 
Control Act of 1950 (50 U. S. C. 7S4) is amended by 
striking out the period at the end thereof and inserting 
in lieu thereof a semicolon and the following: ‘or 

‘(E) to hold office or employment with any labor organi¬ 
zation, as that term is defined in section 2(5) of the 
National Labor Relations Act, as amended (29 U. S. C. 152), 
or to represent any employer in any matter or proceeding 
arising or pending under that Act/ 


Communist-Infiltrated Organizations 

“Sec. 7. (a). Section 3 of the Subversive Activities Con¬ 
trol Act of .1950 (50 U. S. C. 782) is amended by inserting, 
immediately after paragraph (4) thereof, the following new 
paragraph: 

*(4A) The term “Communist-intiltrated organization” 
means any organization in the United States (other tfian 
a Communist-action organization or a Communist-front 
organization) which (A) is substantially directed, domi¬ 
nated, or controlled by an individual or individuals who 
are, or who within three years have been actively engaged 
in giving aid or support to a Communist-action organi¬ 
zation, a Communist foreign government, or the world 
Communist movement referred to in section 2 of this title, 
and (B) is serving, or within three years has served, as 
a means for (i) the giving of aid or support to any such 
organization, government, or movement, or (ii) the impair¬ 
ment of the military strength of the United States or its 
industrial capacity to furnish logistical or other material 
support required by its Armed Forces: Provided, however, 
That any labor organization which is an affiliate in good 
standing of a national federation or other labor organi¬ 
zation whose policies and activities have been directed to 
opposing Communist organizations, any Communist foreign 
government, or the world Communist movement, shall be 
presumed prima facie not to be a “Communist-infiltrated 
organization”.’ 

“(b) Paragraph (5) of such section is amended to read 
as follows: ‘(5) The term “Communist organization” means 
any Communist-action organization, Communist-front or¬ 
ganization, or Communist-infiltrated organization.’ 

“(c) Subsections 5(c) and 6(c) of such Act are repealed. 

“Sec. 8. (a) Section 10 of such Act (50 U. S. C. 789) 
is amended by inserting, immediately after the words ‘final 
order of the Board requiring it to register under section 
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7’, the words ‘or determining that it is a Communist- 
infiltrated organization’. 

“(b) Subsections (a) and (b) of section 11 of such Act 
(50 U. S. C. 790) are amended by inserting immediately 
preceding the period at the end of each such subsection, 
the following: ‘or determining that it is a Communist- 
infiltrated organization.’ 

“Sec. 9. (a) Subsection 12(e) of such Act (50 U. S. C. 
791) is amended by— 

“(1) striking out the period at the end thereof and 
inserting in lieu thereof a semicolon and the word ‘and’; 
and 

“(2) inserting at the end thereof the following new para¬ 
graph : 

‘(3) upon any application made under subsection (a) or 
subsection (b) of section 13A of this title, to determine 
whether any organization is a Communist-infiltrated organi¬ 
zation/ 

“(b) This section caption to section 13 of such Act (50 
l\ S'. C. 792) is amended to read as follows: ‘Registration 
Proceedings Before the Board’. 

“Sec. 10. Such Act is amended bv inserting, immediatelv 
after section 13 thereof, the following new section: 

‘Proceedings With Respect to Communist-Infiltrated 

Organizations 

‘Sec. 13A. (a) Whenever the Attorney General has rea¬ 
son to believe that any organization is a Communist- 
infiltrated organization, he may file with the Board and 
serve upon such organization a petition for a determination 
that such organization is a Communist-infiltrated organi¬ 
zation. In any proceeding so instituted, two or more 
affiliated organizations may be named as joint respondents. 


Whenever any such petition is accompanied by a certificate 
of the Attorney General to the effect that the proceeding 
so instituted is one of exceptional public importance, such 
proceeding shall be set for hearing at the earliest possible 
time and all proceedings therein before the Board or any 
court shall be expedited to the greatest practicable extent. 

‘(b) Any organization which has been determined under 
this section to be a Communist-infiltrated organization may, 
within six months after such determination, file with the 
Board and serve upon the Attorney-General a petition for 
a determination that such organization no longer is a 
Communist-infiltrated organization. 

‘(c) Each such petition shall be verified under oath, and 
shall contain a statement of the facts relied upon in support 
thereof. Upon the filing of any such petition, the Board 
shall serve upon each party to such proceeding a notice 
specifying the time and place for hearing upon such peti¬ 
tion. No such hearing shall be conducted within twenty 
days after the service of such notice. 

*(d) The provisions of subsections (c) and (d) of section 
13 shall apply to hearings conducted under this section, 
except that upon the failure of any organization named 
as a party in any petition filed by or duly served upon it 
pursuant to this section to appear at any hearing upon such 
petition, the Board may conduct such hearing in the absence 
of such organization and may enter such order under this 
section as the Board shall determine to be warranted by 
evidence presented at such hearing. 

‘(e) In determining whether any organization is a Com¬ 
munist-infiltrated organization, the Board shall consider— 

‘(1) to what extent, if any, the effective management 
of the affairs of such organization is conducted by one 
or more individuals who are, or within two years have 
been, (a) members, agents, or representatives of any 
Communist organization, and Communist foreign gov- 



eminent, or the world Communist movement referred 
to in section 2 of this title, with knowledge of the nature 
and purpose thereof, or (b) engaged in giving aid or 
support to any such organization, government, or 
movement with knowledge of the nature and purpose 
thereof; 

‘(2) to what extent, if any, the policies of such 
organization are, or within three years have been, 
formulated and carried out pursuant to the direction 
or advice of any member, agent, or representative 
of any such organization, government or movement: 

*(3) to what extent, if any, the personnel and re¬ 
sources of such organization are, or within three years 
have been, used to further or promote the objectives 
of any such Communist organization, government or 
movement; 

‘(4) to what extent, if any, such organization within 
three years has received from, or furnished to or for 
the use of, any such Communist organization, govern¬ 
ment or movement any funds or other material assist¬ 
ance; 

*(5) to what extent, if any, such organization is, or 
within three years has been, affiliated in any way with 
any such Communist organization, government or 
movement; 

*(6) to what extent, if any, the affiliation of such 
organization, or of any individual or individuals who 
are members thereof or who manage its affairs, with 
any such Communist organization, government or 
movement is concealed from or is not disclosed to the 
membership of such organization; and 

*(7) to what extent, if any, such organization or 
any of its members or managers are, or within three 
years have been, knowingly engaged— 
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£ (A) in any conduct punishable under section 4 
or 15 of this Act or under chapter 37, 105, or 115 of 
title 18 of the United States Code; or 

‘(B) with intent to impair the military strength 
of the United States or its industrial capacity to 
furnish logistical or other support required bv its 
armed forces, in any activity resulting in or con¬ 
tributing to any such impairment. 

‘(f) After hearing upon any petition tiled under this 
section, the Board shall (1) make a report in writing in 
which it shall state its findings as to the facts and its con¬ 
clusions with respect to the issues presented by such peti¬ 
tion, (2) enter its order granting or denying the determi¬ 
nation sought by such petition, and (3) serve upon each 
party to the proceeding a copy of such order. Any order 
granting any determination on the question whether any 
organization is a Communist-infiltrated organization shall 
become final as provided in section 14(b) of this Act. 

‘(g) When any order has been entered by the Board un¬ 
der this section with respect to any labor organization or 
employer (as these terms are defined by section 2 of the 
National Labor Relations Act, as amended, and which are 
organizations within the meaning of section 3 of the Sub¬ 
versive Activities Control Act of 1950), the Board shall 
serve a true and correct copy of such order upon the 
National Labor Relations Board and shall publish in the 
Federal Register a statement of the substance of such 
order and its effective date. 

‘(h) When there is in effect a final order of the Board 
determining that any such labor organization is a Com¬ 
munist-action organization, a Communist-front organiza¬ 
tion, or a Communist-infiltrated organization, such labor 
organization shall be ineligible to— 

‘(1) act as representative of any employee within 
the meaning or for the purposes of section 7 of the 


National Labor Relations Act, as amended (29 l\ S. (A 
157); 

‘(2) serve as an exclusive representative of em¬ 
ployees of any bargaining unit under section 9 of such 
Act, as amended (29 Y. S. C. 159); 

*(3) make, or obtain any hearing upon, any charge 
under section 10 of such Act (29 U. S. C. 100): or 

‘(4) exercise any other right or privilege, or receive 
any other benefit, substantive or procedural, provided 
by such Act for labor organizations. 

‘(i) When an order of the Board determining that any 
such labor organization is a Communist-infiltrated organi¬ 
zation has become final, and such labor organization there¬ 
tofore has been certified under the National Labor Rela¬ 
tions Act, as amended, as a representative of employees 
in any bargaining unit— 

‘(1) a question of representation affecting com¬ 
merce within the meaning of section 9(c) of such Act, 
shall be deemed to exist with respect to such bargaining 
unit: and 

*(2) the National Labor Relations Board, upon peti¬ 
tion of not less than 20 per centum of the employees 
in such bargaining unit or any person or persons acting 
in their behalf, shall under section 9 of such Act (not¬ 
withstanding any limitation of time contained therein) 
direct elections in such bargaining unit or any sub¬ 
division thereof (A) for the selection of a representa¬ 
tive thereof for collective bargaining purposes, and 
(B) to determine whether the employees thereof desire 
to rescind any authority previously granted to such 
labor organization to enter into any agreement with 
their employer pursuant to section 8(a)(3)(ii) of such 
Act. 
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‘(.j) When there is in effect a final order of the Board 
determining that any such employer is a Communist- 
infiltrated organization, such employer shall be ineligible 
to— 

‘(1) file any petition for an election under section 
9 of the National Labor Relations Act, as amended 
(29 U. S. C. 157), or participate in any proceeding 
under such section; or 

‘(2) make or obtain any hearing upon any charge 
under section 10 of such Act (29 U. S. C. 160); or 

‘(3) exercise any other right or privilege or receive 
any other benefit, substantive or procedural, provided 
by such Act for employers/ 

“Sec. 11. Subsections (a) and (b) of section 14 of such 
Act (50 l*. S. C. 793) are amended by inserting in each such 
subsection, immediately after the words ‘section 13’, a 
comma and the following: ‘or subsection (f) of section 
13A7' 
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counterstatement of the case 

Appellant, United Electrical, Radio and Machine Workers 
of America, plaintiffs in the court below, filed a complaint 
against the Attorney General of the United States, and 
the individual members of the Subversive Activities Con¬ 
trol Board, seeking a declaratory judgment that Sections 5 
through 11 of the Communist Control Act of 1954, 68 Stat. 
775, is not a statute of the United States, and is uneontsitu- 
tional in numerous respects, and an injunction restraining 
its enforcement (J.A. 2). 

The complaint alleged that Appellee Brownell threatened 
to enforce the provisions of the Act against the appellant 


(l) 
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and that this threat would destroy valuable bargaining 
rights, properties and interests of the appellant in the con¬ 
duct of its business as a labor organization. (J.A. 7). 

Appellees filed an answer denying the factual allegations 
of the complaint (J.A. 10), and then moved for judgment 
on the pleadings or, in the alternative, for summary judg¬ 
ment (J.A. 13). This motion was supported by an affidavit 
that there had not been filed with the Subversive Activities 
Control Board any petition involving the plaintiffs (J.A. 
14). On July 29, 1955 the District Court filed a memoran¬ 
dum opinion holding that appellant was not entitled to 
challenge the constitutionality of the Communist Control 
Act prior to the completion of the administrative process 
(J.A. 15). On August 11, 1955 the District Court entered 
an order granting appellees’ motion for summary judg¬ 
ment (J.A. 16). 

On December 20, 1955 Appellee Brownell petitioned the 
Subversive Activities Control Board, pursuant to the pro¬ 
visions of Section 32a of the Subversive Activities Control 
Act of 1950, as amended by the Communist Control Act 
of 1954, for an order that appellant is a communist-infil¬ 
trated organization (Appendix, p. ). Appellant then 
filed a motion with the Subversive Activities Control Board 
for an extension of time to file motions addressed to the 
petition (Appendix, p.*^). On January 9, 1956, the Board 
ordered that appellant’s time to file such motions be ex¬ 
tended to January 31,1956 (Appendix p.<2£). 

STATUTES INVOLVED 

The appendix to appellant’s brief sets forth the relevant 
provisions of the Communist Control Act of 1954, 68 Stat. 
775. The relevant provisions of the Internal Security Act 
of 1950, as amended, 50 U.S.C. 793, appear in the appendix 
herein. 

SUMMARY OF ARGUMENT 

An action is premature which challenges the constitu¬ 
tional validity of an act of Congress as applied before the 
administrative proceedings provided in that act have ter¬ 
minated adversely to plaintiff. Thus a union required to 
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respond to a petition before the Subversive Activities Con¬ 
trol Board cannot challenge the constitutionality of the 
statute under which the proceeding is brought until the 
administrative procedures which are a prerequisite to 
judicial review under the statute have been completed. 
Embarrassments to the union which arise from the mere 
requirement that it respond in administrative proceedings 
are not such irreparable injury to its procedural or sub¬ 
stantive rights that it can avoid the rule that it must first 
complete the administrative process before seeking judicial 
relief. Allen v. Grand Central Aircraft, 347 U. S. 535; 
Aircraft & Diesel Eqpt. Corp. v. Hirsch, 331 U.S. 752. 

ARGUMENT 

The District Court Was Correct in Holding That Appellant Is 

Not Entitled to Judicial Relief of the Character Here Sought 

Since It Has Not Exhausted Its Administrative Remedy as 

Required by Statute. 

In order to meet the problem created by communist- 
dominated labor unions, Congress amended the Internal 
Security Act to provide a method by which “communist- 
infiltrated” organizations could be identified and controlled. 
6S Stat. 775, 50 U.S.C. 841-44. The amendment provides 
that the Attorney General may file a petition before the 
Subversive Activities Control Board for a determination 
that organizations which he believes to be communist- 
dominated are “communist-infiltrated”. The Board then 
conducts an open hearing to determine whether the petition 
should be granted. If the Board finds that an organization 
is “communist-infiltrated”, an order to this effect is issued 
which becomes final upon review by this Court or when the 
time for filing a petition for review has expired. 68 Stat. 
779, 50 U.S.C. 792a(f); 64 Stat. 1001, 50 U.S.C. 793(b). 
After the order becomes final, “communist-infiltrated” 
unions become subject to various disabilities, such as denial 
of access to the National Labor Relations Board and dis¬ 
qualification to represent employees as a collective bargain¬ 
ing agent. However, an “infiltrated” organization may, 
within six months, petition the Subversive Activities Con- 
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trol Board for a determination that it is no longer commu¬ 
nist-infiltrated. 

This is not the first case in which an organization which 
had to respond to a petition before the Subversive Activities 
Control Board has sought a judicial decision as to the con¬ 
stitutional validity of the Board’s proceedings before an 
adverse order was entered against it. An action by the 
Communist Party to compel premature decision of consti¬ 
tutional questions arising out of proceedings before the 
Subversive Activities Control Board was dismissed for 
failure to exhaust administrative remedies. Communist , 
Partjj v. McGrath, 96 F. Supp. 47 (D.C. D.C.)." That case 
•foretells me judgment here. - Since the statute ^challenged 
provides for full judicial review in this Court of all legal 
and constitutional questions arising out of proceedings to 
determine whether appellant is “communist-infiltrated”, 
appellant’s attempt to short-circuit the statutory procedures 
by an action for injunction against the Board’s proceedings 
in limine must fail as premature, as it did in the Communist 
Party case. 

It is a “long settled rule of judicial administration that 
no one is entitled to judicial relief for a supposed or threat¬ 
ened injury until the prescribed administrative remedy has 
been exhausted.” Myers v. Bethlehem Shipbuilding Corp., 
303 U.S. 41, 50-51. 

To qualify for judicial consideration, a challenge to ad¬ 
ministrative proceedings must be raised after administra¬ 
tive action has been taken which constrains the complainant 
to take, or restrains him from taking a given course of 
action, or which declares matters of legal right, liability or 
status. Nukk v. Shaughnessy, 350 U.S. 869; Rochester Tel. 
Corp. v. United States, 307 U.S. 125. The mere requirement 
that one respond, as must appellant here, in administrative 
proceedings -which might terminate in orders of this nature, 
does not satisfy the condition. Allen v. Grand Central Air¬ 
craft Co., 347 U.S. 535; Franklin v. Jonco Aircraft Corp., 
346 U.S. 868. 

Especially is this true in a case such as this in which the 
constitutional validity of administrative proceedings is at- 
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tacked, since the case then comes within that principle of 
judicial economy which dictates the avoidance of unneces¬ 
sary constitutional decision. Parker v. Los Angeles County, 
338 U.S. 327; Rescue Army, et al. v. Municipal Court of Los 
Angeles, 331 U.S. 549, 568. If the Board proceedings termi¬ 
nate favorably to appellant, then there will be no need to 
make a constitutional test of its action. Cf. Aircraft & 
Diesel Eqpt. Corp. v. Hirsch, 331 U.S. 752, 772. 

In addition, the facts of this case show that the issues 
lack the concreteness which makes them ripe for judicial 
decision, for appellant challenges the constitutionality of 
the Communist Control Act when there has been no adminis¬ 
trative decision under it affecting its rights, liabilities or 
status. Constitutional questions of such grave import are 
not tested in the abstract. Such challenges to administra¬ 
tive proceedings established by Congress must present a 
concrete and justiciable controversy. That stage is not 
reached until the administrative action complained of has 
reached “fruition in action of a definite and concrete char¬ 
acter constituting an actual or threatened interference with 
the rights of the persons complaining.” Ashwander v. Ten¬ 
nessee Valley Authority, 297 U.S. 288, 324; C. & S. Air Lines 
v. Waterman Corp., 333 U.S. 103, 112, 113. But the only 
action against appellant to date has been the filing of a peti¬ 
tion against it before the Subversive Activities Control 
Board. The question in this case thus becomes whether the 
fact that, appellant must answer a petition before the Sub¬ 
versive Activities Control Board is so gross an interference 
with its procedural and substantive rights that appellant is 
entitled to accelerate decision of grave constitutional ques¬ 
tions. The answer is no. Aircraft and Diesel v. Hirsch, 331 
U.S. 752; Allen v. Grand, Central Aircraft Co., 347 U.S. 535; 
National Lawyers Guild v. Brownell, — App. D.C. —, 225 F. 
2d 552, 557. 

In Aircraft & Diesel Eqpt. Corp. v. Hirsch, supra, a sub¬ 
contractor asserted that it faced irreparable injury unless 
an injunction issued against threatened action by the Secre¬ 
tary of War to compel the subcontractor’s customers (prime 
contractors with the War Department) to pay sums due it 
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into the Treasury. This threat was based upon a determina¬ 
tion under the Renegotiation Act that the subcontractor had 
realized excessive profits. The subcontractor claimed that 
the Renegotiation Act was unconstitutional and thus that 
the defendant was without power to act under it. The Su¬ 
preme Court held, however, that the suit was properly dis¬ 
missed because the subcontractor’s contentions of unconsti¬ 
tutionality and irreparable injury did not avoid the rule that 
the administrative process must be completed. 

Recently the Supreme Court had occasion to restate the 
rule in Allen v. Grand Central Aircraft, supra. In that case, 
a petition was filed by the War Stabilization Board before 
the National Enforcement Commission for a determination 
that an employer had violated a Wage Stabilization regula¬ 
tion. The employer claimed that the proceedings were un¬ 
authorized by the Constitution or any statute, and that 
their mere conduct w T ould cause it irreparable injury by 
weakening its bank credit and depriving it of working cap¬ 
ital. The Supreme Court considered whether on the face 
of the statute, the 1950 Wage Stabilization Program promul¬ 
gated by the President was legislatively authorized, and 
after finding that it was authorized, 1 put aside as premature 
all objections as to the constitutionality, and scope of the 
program. 347 U.S. 535, 553. The employer’s fear that it 
faced irreparable injury to its financial and credit standing 
because it had to respond in an administrative proceeding 
did not permit it to avoid the requirement that it complete 
the administrative process and preserve its constitutional 

1 The fact that appellant alleged below that the basic statute 
was not passed by Congress does not bring the case within the test 
for the validity of administrative proceedings employed in Allen 
v. Grand Central Aircraft, supra. For that issue could have been 
reached only if the enrolled bill challenged had not been signed 
by the President and officers of the legislature charged with cer¬ 
tifying the passage of legislation. Once the enrolled bill bearing 
the signature of the Speaker of the House and the President of the 
Senate was approved by the President, its validity could not be 
impeached. Field v. Clark, 143 U.S. 649; Harwood v. Wentworth, 
162 U.S. 547. Thus plaintiff could not seek an adjudication upon 
this issue even apart from consideration of exhaustion of remedies. 


objections for whatever judicial review might be necessary. 

In Lawyers Guild v. Brownell, supra, this Court, relying 
upon Allen v. Grand Central Aircraft Co., supra, and Frank¬ 
lin v. Jonco Aircraft Corp., supra, expressly ruled . . . 
‘ ‘ That a claim of constitutional invalidity does not negative 
the requirement for exhaustion of remedies. . . — 

App. D.C. —, —, 225 F.2d 552, 557. 

These cases make it clear that the mere fact that appellant 
must respond before the Subversive Activities Control 
Board to a charge that it is “communist-infiltrated” does 
not permit it to compel a premature decision of constitu¬ 
tional questions, and that the judgment below was therefore 
correct. Nor does the appellant’s cause come within the 
exceptions to the exhaustion doctrine wfhich arise when an 


rocedure is on its face incapable of afford¬ 
i ng due p rocess; or where mere conduct of the proceedings 
would impair substantive rights. 

The Board’s proceedings are not such that it can be said 
in advance of their termination that they w’ould deny; appel¬ 
lant its procedural rights. Cf. Yakuts v. United States, 321 
U.S. 414, 436; Lawyers Guild v. Brownell, — App. D.C. —, 
225 F. 2d 552. The basic statute provides for an extensive 
administrative hearing, substantiated findings of fact, and 
review in the courts of appeal. Due process does not re¬ 
quire more. Communist Party v. Subversive Activities 
Control Board, — App. D.C. —, 223 F. 2d 531, 542.; 

It is equally clear that the mere conduct of proceedings 
against appellant before the Subversive Activities Control 
Board does not so impair its substantive rights that there 
would be irremediable damage to it regardless of the out¬ 
come. Cf. Aircraft & Diesel Eqpt. Corp. v. Hirsch, 331 
U.S. 752, 774; Utah Fuel Co. v. National Bituminous Coal 
Comm ’n, 306 U.S. 56. Its allegations to this effect say no 
more than that employers who deal with appellant, ap¬ 
parently anticipating the disabilities to which the appel¬ 
lant. would be subjected if proceedings terminate adversely 
to it, have threatened to take action to avoid their duty to 
bargain collectively; and that employers and other organ¬ 
izations, also anticipating the results of the proceedings, 
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are attempting to “coerce” appellant’s members to leave 
it. Such allegations assert no legal ground for judicial 
intervention. Even assuming this action is taken, appel¬ 
lant still has recourse for redress of its grievances before 
the National Labor Relations Board. Its rights under the 
National Labor Relations Act are not limited by the mere 
filing of a petition before the Subversive Activities Con¬ 
trol Board to declare it “communist-infiltrated”; a final 
order must be entered. 68 Stat. 779, 50 U.S.C. 792a(h). 
Thus, appellant’s fear that employers are willing to risk 
the sanctions of the National Labor Relations Act upon 
their belief that proceedings before the Subversive Activ¬ 
ities Control Board will terminate adversely to it is too 
nebulous a ground for a court to interfere with a govern¬ 
mental proceeding conducted in the public interest. Fear 
of embarrassment because of public litigation is an un- 
redressable incident of a society governed by law. Myers 
v. Bethlehem Shipbuilding Corp., 303 U.S. 41; Petroleum 
Exploration Inc. v. Public Service Commission, 304 U.S. 209. 

A.F. of L. v. Watson, 327 U.S. 582, 596 relied on by appel¬ 
lant to show irreparable injury to its substantive rights is 
not in point. In that case state officials threatened union 
and employers with quo warranto and criminal proceedings 
for making closed shop contracts in violation of the State 
constitution. The Supreme Court held this action to be 
“an imminent threat to an entire system of collective bar¬ 
gaining.” In this case, the legal protections established by 
Congress to appellant’s right to bargain collectively can¬ 
not be affected by the Subversive Activities Control Board 
until a final order which has been or could have been re¬ 
viewed and approved by the courts has been entered against 
appellant. 68 Stat. 780; 50 U.S.C. 792a (h). Until and 
unless this happens, appellant’s substantive legal rights 
are unimpaired. 

Even a cursory examination of the facts in Nuklc v. 
Shaughncssy, 350 U.S. 869, shows the error of appellant’s 
contention that it creates an exception to the rule that 
administrative remedies must be exhausted. First, in 
that case, the statute did not provide an administrative 
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remedy for the action complained of. But, as appellant 
asserts, it is dispositive of this appeal, for it shows clearly 
that administrative action becomes ripe for judicial con¬ 
sideration only when it terminates in a final order affecting 
rights, liabilities or status. In the Nukk case, a Director 
of Immigration, acting pursuant to the Immigration and 
Naturalization Act of 1952, issued an order directing that 
plaintiffs (who had been ordered deported but whom no 
country would receive), submit to a supervised parole which 
curtailed their personal liberty. Violation of the condi¬ 
tions of the parole was punishable by criminal prosecution. 
125 F. Supp. 498, 501; 8 U.S.C. 1252(d), 66 Stat. 208. A 
statutory three-judge court dismissed an action challeng¬ 
ing the constitutional validity of the statute under which 
the order was issued on the ground that no justiciable con¬ 
troversy was presented. 125 F. Supp. 498. The Supreme 
Court reversed yer curiam on the authority of Rochester 
Tel. Cory. v. United States, 307 U.S. 125. 

Plaintiffs in Nukk, like the petitioners in Rochester, had 
been subjected to a final administrative order which affected 
their legal rights, liability and status. The case was, there¬ 
fore, ripe for consideration of the issues raised. This is 
not the case here. Appellants here have not been subjected 
to a final exercise of the legal power they challenge. They 
have been called upon to respond to a petition that this 
power be exercised against them and that is all. Whether 
this petition will be granted or not is a hypothetical ques¬ 
tion at this stage of the proceedings. Appellants do not, 
therefore, present an issue which is ripe for judicial de¬ 
cision under the principles applied in Nukk v. Shaughnessy, 
and Rochester Tel. Cory v. United States, supra. 

Appellant’s analysis of National Lawyers Guild v. 
Brownell, supra, ignores the express ruling there that ad¬ 
ministrative remedies must be exhausted before the courts 
will consider a claim of constitutional invalidity — U.S. 
App. D.C., —, —, 225 F. 2d 552, 557. And its argument 
grossly misinterprets this Court’s careful analysis of Joint 
Anti-Fascist Refugee Committee v. McGrath, 341 U.S. 123. 
Judge Prettyman’s opinion showed indisputably that the 
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meaning of Joint Anti-Fascist Refugee Committee is “that 
a prescribed procedure which provides hearing, etc., must 
be pursued, a rule which . . . applies even in the face of 
alleged invalidity.” — App. D.C. —, —, 225 F. 2d 552, 
556, 557. Thus under the teaching of both National 
Lawyers Guild v. Brownell and Joint Anti-Fascist Refugee 
Committee v. McGrath, appellant here must exhaust its 
administrative remedies. When it has done this, it can 
avail itself of the right to seek judicial review which 
Congress has provided in the Internal Security Act. But 
it cannot seek judicial relief until then. 

Farmer v. United Electrical Radio and Machine Workers, 
93 App. D.C. 178, 211 F. 2d 36 cert, denied, 347 U.S. 
943, is consistent ‘with the foregoing. In that case, 
the National Labor Relations Board issued a notice and 
order that union officers must affirm the truth of their 
non-communist affidavits or be found not in compliance 
with a non-communist affidavit requirement of the Taft- 
Hartley Act. The Board offered a hearing subsequent to 
the filing of a suit, but the union introduced an affidavit to 
show that the hearing was a sham because the Board had 
already issued orders to its field representatives that the 
union was to be treated as if its officers were not in com¬ 
pliance with the non-communist affiavdit requirement. This 
administrative action was sufficiently final and concrete to 
permit a judicial test of its legality. The Court expressly 
ruled that in the circumstances of the case “it can hardly 
be said that the action is not ripe for review or that the 
unions should be required to exhaust a dubious oppor¬ 
tunity for hearing offered to them after the axe had 
fallen. ...” The basis for the Court’s decision, then, was 
that the necessary administrative action had been taken— 
“the axe had fallen.” Petitioner in Farmer was not chal¬ 
lenging contemplated administrative action but adminis¬ 
trative action which had terminated in an order adverse to 
it. Again, the principle that the administrative process 
must run its course before judicial relief may be sought 
was reaffirmed. Rochester Tel. Corp v. United States, 307 
IT.S. 125; Columbia Broadcasting System v. United States, 
316 U.S. 407; Joint Anti-Fascist v. McGrath, 341 U.S. 123. 
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Even Parker v. Lester, — F. 2d — C.A. 9th, October 26, 
1955 squarely supports the decision in the Court below. 
While the Court held that in the circumstances of that case 
the appellants did not need to exhaust their administrative 
remedies, it was careful to point out that where in con¬ 
nection with administrative proceedings “... Congress has 
provided that the remedy before the administrative body is 
exclusive and has created means for review or enforcement 
of the Board’s order in a Court, the inference is unavoid¬ 
able that the statutory procedure is exclusive and the trial 
of issues in the authorized manner cannot be short-circuited 
through an independent action for injunction in the dis¬ 
trict court. Myers v. Bethlehem Steel Cory., 303 U.S. 41.” 
— F. 2d —, —. The proceedings challenged here are 
precisely the kind described in Parker v. Lester “which 
cannot be short-circuited.” 64 Stat. 1001, as amended, 
68 Stat. 780; 50 U.S.C. 793. 

Whether viewed as an aspect of the doctrines of justicia¬ 
bility or as a simple rule of judicial administration, the rule 
is applicable here that a dministrative proceedings mav not 
.^challenged prior to the taking of final action adverse to 
tlj e compla inant! If appellant is found to be a communist- 
infiltrated organisation within the meaning of the: Com¬ 
munist Control Act, it will have ample opportunity to test 
the legality and constitutionality of that determination in 
the Courts before it becomes final. 68 Stat. 780, 50 U. S. C. 
793. But until an order declaring appellant “communist- 
infiltrated” is entered against it, the issues it seeks to raise 
are premature. Cf. Communist Party v. McGrath, supra. 

We submit, therefore, that the considerations upon which 
the “exhaustion” rule is based are essentially applicable 
here. If the administrative proceeding under the Com¬ 
munist Control Act is not enjoined, it may result in a deter¬ 
mination by the Subversive Activities Control Board that 
appellant does not come with the purview of the Act. Then 
there would be no need for the Court to reach any of the 
questions raised by appellant. On the other hand, should the 
Board reach a decision adverse to the appellant, the ad¬ 
ministrative determination would make more precise the 
scope of judicial decision necessary. 
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Appellant attempts to make an issue here that “the allega¬ 
tions of its complaint sufficiently invoke the equitable juris¬ 
diction of the Court” and that “the motion for summary 
judgment was erroneously granted because the pleadings 
reveal genuine issues of fact.” Neither contention can be 
sustained unless appellant has stated a cause ripe for judi¬ 
cial consideration. The first contention is nothing more 
than a brief restatement of appellant’s argument that its 
challenge to the legal and constitutional validity of the 
complaint is timely. Obviously, if the challenge to a require¬ 
ment that plaintiff respond in administrative proceedings 
does not state a cause ripe for judicial consideration, then 
there is no issue as to whether the equitable jurisdiction of 
the district court was “sufficiently” invoked. 

Appellant asserts that the pleadings presented two 
genuine issues of fact; first, that the Communist Control 
Act of 1954 was never passed by Congress; and second, that 
it was threatened with irreparable injury. Even if these 
were genuine issues of fact there would be no need to con¬ 
sider them because the whole case is premature. But they 
are not genuine issues. Whether the basic statute was 
validly enacted is, if anything, an issue of law, not of fact. 
Field v. Clark, 143 U. S. 649, 675 (quoting with approval 
from Sherman v. Story, 30 Calif. 253, 275). As for the al¬ 
legations purporting to establish irreparable injury, it has 
already been shown that such speculative charges are not 
a ground for avoiding the rule that administrative remedies 
be exhausted. 

CONCLUSION 

For the foregoing reasons, therefore, the judgment of 
the District Court should be affirmed. 

Respectfully submitted, 

Leo A. Rover, 

United States Attorney. 
Paul A. Sweeney, 

Edward H. Hickey, 
Howard E. Shapiro, 
Attorneys, Department of Justice. 
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APPENDIX 

The Internal Security Act of 1950, as amended, 68 Stat. 

779, 50 U. S. C. 793: 

The party aggrieved by any order entered by the 
Board under subsections (g), (h), (i), or (j) of section 
792 of this title, or subsection (f) of section 792a of this 
title, may obtain a review of such order by filing in the 
United States Court of Appeals for the District of 
Columbia, within sixty days from the date of service 
upon it of such order, a written petition praying that 
the order of the Board be set aside. A copy of such 
petition shall be forthwith served upon the Board, and 
thereupon the Board shall certify and file in the court 
a transcript of the entire record in the proceeding, 
including all evidence taken and the report and ofder of 
the Board. Thereupon the court shall have jurisdiction 
of the proceeding and shall have power to affirm or set 
aside the order of the Board; but the court may in its 
discretion and upon its own motion transfer any action 
so commenced to the United States Court of Appeals 
for the circuit wherein the petitioner resides.! The 
findings of the Board as to the facts, if supported by 
the preponderance of the evidence, shall be conclusive. 
If either party shall apply to the court for leave to ad¬ 
duce additional evidence, and shall show to the satis¬ 
faction of the court that such additional evidence is 
material, the court may order such additional evidence 
to be taken before the Board and to be adduced upon 
tho proceeding in such manner and upon such terms 
and conditions as to the court may seem proper. The 
Board mav modifv its findings as to the facts, bv rea- 
son of the additional evidence so taken, and it shall file 
such modified or new findings, which, if supported by 
the preponderance of the evidence shall be conclusive, 
and its recommendations, if any, with respect to ac¬ 
tion in the matter under consideration. If the court 
shall set aside an order issued under subsection (j) of 
section 792 of this title, or subsection (f) of section 
792a of this title, it may, in the case of an organization, 
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enter a judgment canceling the registration of such 
organization and relieving it from the requirement 
of further annual reports, or in the case of an indi¬ 
vidual, enter a judgment requiring the Attorney Gen¬ 
eral (A) to strike the name of such individual from 
the registration statement or annual report on which it 
appears, or (B) cancel the registration of such indi¬ 
vidual under section 787 of this title, as may be ap¬ 
propriate. The judgment and decree of the court shall 
be final, except that the same shall be subject to re¬ 
view’ by the Supreme Court upon certiorari, as pro¬ 
vided in section 1254 of Title 28. 

(b) Time of finailtv of Board’s orders. 

Any order of the Board issued under section 792 of 
this title, or subsection (f) of section 792a of this title, 
shall become final— 

(1) Upon the expiration of the time allowed for fil¬ 
ing a petition for review*, if no such petition has been 
duly filed w*ithin such time; or 

(2) upon the expiration of the time allowed for fil¬ 
ing a petition for certiorari, if the order of the Board 
has been affirmed or the petition for review* dismissed 
by a United States Court of Appeals, and no petition 
for certiorari has been duly filed; or 

(3) upon the denial of a petition for certiorari, if 
the order of the Board has been affirmed or the petition 
for review dismissed by a United States Court of 
Appeals; or 

(4) upon the expiration of ten days from the date 
of issuance of the mandate of the Supreme Court, if 
such Court directs that the order of the Board be af¬ 
firmed or the petition for review* dismissed. (As 
amended Aug. 24, 1954, ch. 886, Sec. 11, 68 Stat, 780). 
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IN THE SUBVERSIVE ACTIVITIES CONTROL 

BOARD 

Docket No.- 


Herbert Brownell, Jr., Attorney General of the United 

States, petitioner 


v. 

United Electrical, Radio and Machine Workers of 

America, respondent 

7 j 

On Petition for an Order Determining That the United 
Electrical, Radio and Machine Workers of America Is 
a Communist Infiltrated Organization 

Petition 

Comes now Herbert Brownell, Jr., Attorney General of 
the United States, pursuant to the provisions of Section 
13(A) of the Subversive Activities Control Act of 1950, 
as amended by the Communist Control Act of 1954, (here¬ 
inafter referred to as the Act) and upon information and 
belief, alleges the folowing facts relating to the character 
of the United Electrical, Radio and Machine Workers of 
America, hereinafter referred to as the Union. The main 
office of the Union is presently located at 11 East 51st 
Street, New York, 22, New York. 

I 

The said Union was originally founded at Buffalo, New 
York, in March of 1936 under the name United Electrical 
and Radio Workers of America and continued under the 
name for a short time until certain machinists’ locals joined 
the United Electrical and Radio Workers of America, 
at which time its name was changed to the United Elec¬ 
trical, Radio and Machine Workers of America. Shortly 
after its formation in 1936, the United Electrical and Radio 
Workers of America affiliated with the Congress of Indus¬ 
trial Organizations as a participating member. In No- 
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vember of 1949 the said Union was expelled from the Con¬ 
gress of Industrial Organizations by official action of that 
body, on the ground that its policies and activities were 
consistently directed toward the achievement of the pro¬ 
grams and purposes of the Communist Party of the United 
States of America. Since its expulsion from the Congress 
of Industrial Organizations as aforesaid, the Union is not 
an affiliate in good standing of a national federation or 
other labor organization whose policies and activities have 
been directed to opposing Communist organizations, Com¬ 
munist foreign governments and the world Communist 
movement. 

n 

The membership of the said Union is made up of em¬ 
ployees of manufacturers of electrical machinery and prod¬ 
ucts, instruments, tools and dies, light and medium ma¬ 
chinery, machine tools and allied products; of employees 
engaged in the service and repair and installation of elec¬ 
trical machinery and equipment, all of which are highly 
essential to the national defense of the United States. 

III 

The said Union is now and for a considerable period 
of time prior to the filing of this petition has been a rep¬ 
resentative of employees (i.e. persons described in para¬ 
graph II hereof) within the meaning and for the purposes 
of section 7 of the National Labor Relations Act, as 
amended, and serves as the exclusive bargaining unit under 
section 9 of the said Act. 

IV 

The said Union publishes and disseminates fortnightly 
as its official organ a periodical known as the UE News 
(formerly an edition of People’s Press). 

V 

The Communist Party of the United States of America 
is, and during the three year period preceding the filing 
of this petition and prior thereto has been, a Communist- 
action organization. 
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VI 

The Union of Soviet Socialist Republics, the Chinese 
People’s Republic, the Republic of North Korea, the Peo¬ 
ple’s Democracies of Czechoslovakia, Poland, Hungary, 
Rumania and Bulgaria are and for varying periods of time 
preceding the filing of this petition have been foreign Com¬ 
munist governments. 

VII 

The World Federation of Trade Unions is, and during the 
three year period preceding the filing of this petition and 
prior thereto has been, an organization constituting a part 
of the world Communist movement. 

! 

VIII 

It has been the policy of the aforesaid Communist Party 
and members thereof, during the three year period pre¬ 
ceding the filing of this petition and prior thereto, to estab¬ 
lish, maintain and promote organizations commonly known 
and classified by law as Communist-front organizations, 
for the purpose of aiding and supporting the aims and ob¬ 
jectives of the Communist Party, Communist foreign gov¬ 
ernments and the world Communist movement, which 
organizations are Communist organizations within the 
meaning of paragraph 5 of Section 3 of the Internal Secu¬ 
rity Act of 1950, as amended. 

IX 

At the date of the filing of this petition, and for many 
years prior thereto, the organizational form of the United 
Electrical, Radio and Machine Workers of America con¬ 
sists and has consisted of an international organization 
and certain district organizations, each having jurisdic¬ 
tion over separate and distinct geographical areas, and 
local units. The effective management of the said Union 
is and for many years has been vested in an executive 
organization consisting of, among others, a general presi¬ 
dent, a general vice-president for each geographical dis¬ 
trict, a general secretary-treasurer, a director of organiza¬ 
tion, a General Executive Board made up of the foregoing 
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general officers and the secretaries of each geographical 
district, a district council in each district, international 
representatives, field organizers, an editorial staff in charge 
of the Union publication, a research director, a publicity 
director, a legislative representative, office personnel, and 
officers and business agents of various local units. 

X 

Persons comprising the aforesaid effective management 
are and for three years preceding the filing of this petition 
and prior thereto have been actively engaged in giving aid 
and support to Communist organizations, foreign Commu¬ 
nist governments, and the world Communist movement, and 
during the same period of time the said Union, through its 
effective management, and without the knowledge of the 
great majority of its members, has been made to serve and 
is serving as a means of giving aid and support to such 
organizations and governments, and to the world Commu¬ 
nist movement; in support whereof Petitioner alleges the 
following facts and circumstances: 

A. The effective management of the Union, as described 
in paragraph IX hereof, is dominated and controlled by 
individuals including members of the executive organiza¬ 
tion, the general executive board, individual international 
representatives and held organizers, and others who are 
and for a period of three years preceding the filing of this 
petition and prior thereto have been members of Commu¬ 
nist. organizations with knowledge of their nature and pur¬ 
pose, and who during the same period of time have been 
engaged in giving aid and support to such organizations, to 
Communist foreign governments, and to the world Commu¬ 
nist movement which aid and support consists and has 
consisted, among other things, of the following: 

1. Use of private facilities of the Union’s effective 
leadership for the aid and support of Communist 
organizations. 

2. Attendance at Communist Party Conventions, 
functions and affairs and by actively participating in 
said conventions, functions and affairs. 
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3. Reporting to the Communist Party concerning the 
activities and policies of the Union. 

4. Soliciting delegates to attend Communist Party 

meetings and affairs. | 

5. Providing and soliciting aid and support for Smith 
Act defendants and other Communist Party members 
by means of contributions of money, time and labor and 
distribution of literature and petitions on their behalf. 

6. Solicitation of subscriptions or donations for 
Communist Party periodicals. 

7. Solicitation, pledging or giving funds or other 
material assistance to Communist organizations; 

8. Use of facilities of the said Union to secure official 
action and to disseminate propaganda in support of the 
aims and objectives of Communist organizations, and 
the world Communist movement; and to support the 
aims, objectives, policies, aggressions and conquests of 
Communist foreign governments. 

B. During the three year period preceding the filing of 
this petition and prior thereto members of the effective 
management as aforesaid, acting together and sometimes in 
collaboration with other persons who are (and were) mem¬ 
bers, representatives and functionaries of the Communist 
organizations but not necessarily members, employees or 
officials of the Union such as, but not limited to, Martha 
Stone, Gus Hall, Robert Thompson and Joseph Kuzma, 
have formulated the policies of the said Union and the same 
have been carried out pursuant to their direction and advice, 
in the following manner, among others: 

1. Members, agents, or representatives of Commu¬ 
nist organizations have maintained and exercised con¬ 
trol over the Union by means of Communist Party 
caucuses or meetings during and prior to such official 
functions of the Union as conventions and meetings. 

2. Members, agents, or representatives of Commu¬ 
nist organizations have maintained and exercised con¬ 
trol over the Union by means of Communist Party cells, 
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clubs or groups composed of Communist Party mem¬ 
bers in the Union. 

3. Members, agents, or representatives of Commu¬ 
nist organizations have maintained and exercised con¬ 
trol over the Union by means of Communist Party 
functionaries speaking to and directing caucuses, cells, 
clubs or groups of Communist Party members in the 
Union. 

4. Members, agents, or representatives of Commu¬ 
nist organizations have maintained and exercised con¬ 
trol over the Union by means of Communist Party 
functionaries or members speaking at meetings of the 
Union and requesting from the Union financial and 
other material assistance for Communist organizations 
and its members. 

5. Members, agents, or representatives of Commu¬ 
nist organizations have maintained and exercised con¬ 
trol over the Union bv means of Communist Partv 

m *• 

functionaries, cells, clubs or groups guiding and direct¬ 
ing the Union policy with respect to the merging of the 
Union, its national offices, districts and locals wfith other 
labor organizations. 

6. Members, agents or representatives of Commu¬ 
nist organizations have maintained and exercised con¬ 
trol over the Union by means of the Communist Party 
caucuses, cells, clubs, groups or members in the Union 
carrying out and implementing the policies formulated 
bv the Communist Party or its members in the Union. 

C. The personnel and resources of the Union are and 
within the three year period preceding the filing of this 
petition and prior thereto have been used to further and 
promote the objectives of Communist organizations, Com¬ 
munist governments and the world Communist movement, 
in the following instances, among others: 

1. The Union offices, union halls and other premises 
have been used for meetings, socials or other functions 
by Communist organizations with the knowledge and 
consent of Union officials or members. 
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2. The office facilities of the Union such as mimeo¬ 
graph machines, paper, stamps and mailing lists have 
been used by Communist organizations with the knowl¬ 
edge and consent of Union officials or members. 

3. The effective leadership or personnel of the Union 
have contributed time and effort for the promotion of 
Communist organizations and their activities includ¬ 
ing their publications with the knowledge and consent 
of Union officials or members. 

4. The effective leadership or personnel of the Union 
have given aid and support to Communist Party func¬ 
tionaries or members indicted or facing deportation 
under the federal statutes, by the solicitation of money, 
signatures to petitions, delegates to picket lines and 
protest rallies and by other aid and support to these 
individuals. 


5. Effective leadership or personnel of the Union 
have given aid and support to Communist Party func¬ 
tionaries or organizations by furnishing reports of 
Union activity to the functionaries or organizations, 
and have received from Communist Party functionaries 


or organizations directives concerning their 


Union 


activity. 


6. Effective leadership or personnel of the Union 
have given aid and support to Communist organiza¬ 
tions by soliciting members; by selling tickets to func¬ 
tions; by giving of their personal time and effort; by 
distributing literature; by attending meetings or other 
activities; by soliciting delegates and by engaging in 
other activities for, and on behalf of, such organiza¬ 
tions. 


7. The effective leadership or personnel of the Union 
have used the international organization, meetings of 
the general executive board and reports thereof, con¬ 
ventions, convention resolutions and reports and min¬ 
utes thereof, the Union publication and other literature 
to further and promote the objectives of Communist 
organizations, Communist governments and the world 
Communist movement and without deviation has fol- 
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lowed, advocated, supported and adhered to the policies 
and objectives of said organizations, governments and 
movement in the following instances, among others: 

(a) Prior to the signing of the Hitler-Stalin Pact 
of August, 1939, the Union advocated and supported 
the policy of the Soviet Union with respect to the united 
front and collective security against aggressor nations 
and demanded revision of the Neutrality Act. 

(b) Immediately following the signing of the Hit¬ 
ler-Stalin Pact, and the outbreak of World War II, the 
Union abandoned its advocacy of the united front and 
collective security; supported the action and policy 
of the Soviet Union; branded the war as an imperialist 
war; opposed all forms of military preparedness in 
the United States including expansion of the armed 
forces under the Selective Service Act; opposed any 
form of aid to the nations allied against Germany and 
Italy and demanded the strict neutrality of the United 
States and the strict enforcement of the Neutrality 
Act. 

(c) Immediately following the invasion of Russia 
by Hitler’s armies on June 22, 1941, the Union again 
reversed its position, characterized the war as a just 
war; demanded the repeal of the Neutrality Act, de¬ 
manded all-out aid to the enemies of Hitler, denounced 
isolationists and adopted a policy of speed-ups and 
no-strike pledges. 

(d) After the entry of the United States into World 
War II, the Union demanded the immediate opening 
of a second front in Europe; advocated severance of 
diplomatic relations with Spain; demanded all-out 
production including minimizing disputes between 
labor and industry, and continued appeals for a no¬ 
strike policy. 

(e) Following the cessation of hostilities in World 
War II, the Union denounced and condemned the gov¬ 
ernment of the United States for failure to come to an 
agreement with the Soviet Union on problems arising 
out of the production and control of nuclear weapons; 
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opposed the Truman Doctrine, the Marshall Plan and 
the Point Four Program; urged diplomatic recognition 
of the People’s Republic of China, and the seating of 
its representatives in the United Nations; opposed the 
rearmament of Germany and Japan; gave unqualified 
support to the Stockholm Peace Petition; opposed the 
indictments of Communist Party leaders under exist¬ 
ing federal statutes; and supported the World Fed¬ 
eration of Trade Unions. 

(f) Following the invasion of South Korea by the 
Communist armies of North Korea in June of 1950, 
the Union condemned the defense of South Korea by 
the United States and the United Nations and in 1951 
charged that the conflict was in the interest of big busi¬ 
ness; urged the withdrawal of American forces from 
Korea, and opposed speed-ups and policies against 
no-strike pledges. 

(g) The Union opposed American aid to the Viet 
Nam government of Indo-China; accused the United 
States of originating the “Cold War,” and of re¬ 
sponsibility for continuing it; accused the United 
States of converting the United Nations into an instru¬ 
ment of imperialism; urged and supported “peace¬ 
ful co-existence.” 

(h) The Union has opposed legislation enacted for 
the control and punishment of subversive activities, 
such as the Smith Act, the Taft-Hartlev Act and the 
Communist Control Acts; opposed the Selective Serv¬ 
ice Act, the draft extension act and the Defense Produc¬ 
tion Act; denounced Congressional Committees and 
other government bodies for investigating un-Ameri¬ 
can and subversive activities; denounced government 
law-enforcement agencies, including the Federal 
Bureau of Investigation, the Immigration and Natural¬ 
ization Service and opposed the registration and de¬ 
portation of aliens; opposed the Federal employee 
loyalty program; supported and urged its members to 
support the Progressive Party; advocated clemency 
for Julius and Ethel Rosenberg, and denounced Ameri¬ 
can statesmen and industrialists as “warmongers.” 
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D. The Union, within three years preceding the filing 
of this petition and prior thereto, has received from or fur¬ 
nished to or for the use of Communist organizations funds, 
favorable publicity or other material assistance. 

E. The Union, within three years preceding the filing of 
this petition and prior thereto, is or has been affilated with 
Communist organizations which affiliation is evidenced by, 
among other things, (a) statements by the Union’s effective 
leadership who are or have been members of Communist 
organizations; (b) the Union’s effective leadership and 
personnel, who are or have been members of Communist 
organizations, engaged in illegal Union activities to ac¬ 
complish the purposes and aims of Communist organiza¬ 
tions; (c) discussion on the part of the Union’s effective 
leadership and personnel in regard to Communist Party 
membership of individuals being hired or fired by the Union; 
(d) the formation and functioning of Communist Party 
cells, units, clubs or groups within the Union; (e) the exer¬ 
cise of Communist Party discipline over Communist Party 
members and their activities within the Union; (f) Com¬ 
munist Party policies, activities and campaigns on recruit¬ 
ment from the Union membership for Communist Party or¬ 
ganizations, and (g) other aid or support to the Union by 
Communist Party organizations. 

F. The Union’s effective leadership^ personnel or mem¬ 
bers have, within three years preceding the filing of this 
petition, and prior thereto, concealed from the Union mem¬ 
bers their affiliation with Communist organizations by the 
following methods, among others: 

1. Refusal to answer, or evasion of questions con¬ 
cerning their Communist Party affiliations, and by di¬ 
recting Union personnel and membership to refuse to 
answer questions concerning their own Communist 
Party affiliations. 

2. Adopting policies of concealment concerning their 
Communist Party affiliation in such matters as affi¬ 
davits to be signed under existing federal, state or local 
laws. 
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3. Secreting the distribution of Communist Party 
literature, the use of union offices for Communist Party 
meetings and policies, activities and campaign^ on 
Communist Party recruitment among Union members. 

i 

XI 


^^Wherefore, the Attorney General petitions this Board 
\for an order, after appropriate proceedings, determining 
that the United Electrical, Radio and Machine Workers of 
America is a Communist-infiltrated organization as defined 
by Section 3 of the Subversive Activities Control Act of 
1950, as amended by the Communist Control Act of 1954 

Respectfully submitted, 



(S.) Herbert Brownell, Jr., 

Attorney General. 
(S.) William F. Tompkins, 

Assistant Attorney General. 
(S.) Joseph Alderman, 

(S.) A. Warren Littman, 

(S.) Thomas A. Daly, 

(S.) Herbert E. Bates, 

(S) Robert F. Hollister. 


Verification 

I 

Washington, District of Columbia, ss: 

Herbert Brownell, Jr., being duly sworn, deposes and 
says: 

I am the petitioner above named. I have read the fore¬ 
going petition and know the contents thereof. The mat¬ 
ters alleged are based on information and belief, and I 
believe them to be true. 

(S.) Herbert Brownell, Jr. 

Sworn to before me this 20th day of December, 1955. 

(S.) Emily McC. Ireland, 

Notary Public , D.C. 

My commission expires February 28, 1959. 
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IN THE SUBVERSIVE ACTIVITIES CONTROL 

BOARD 

Docket No. 119/56 

Herbert Brownell, Jr., Attorney General of the United 

States, petitioner 


v. 

United Electrical, Radio and Machine Workers of 
America, respondent 

Motion for Extension of Time to Move in Respect to 

Petition 

Respondent, United Electrical, Radio and Machine 
Workers of America, hereinafter called the Union, moves 
this Board for an order granting a 60-day extension of 
time for said Union to make motions addressed to the 
petition. This motion is made upon the following grounds: 

1. The petition was received by the Union late after¬ 
noon of December 21, 1955. The intervening Christmas 
and New Year holidays do not permit of the necessary con¬ 
sideration or preparation of motions addressed to the 
petition. 

2. The scope of the petition is of such a sweeping and 
all-embracing character, and at the same time so vague and 
indefinite as to particularities and as to the meaning and 
effect of its many allegations that considerable time will be 
necessary to study and analyze the petition and to discuss 
its various aspects and implications with the responsible 
officials of the Union in order to make legal determinations 
as to what motions prior to answer are required in order 
to protect the legal rights of the Union. The Union’s 
affiliated District Councils and its affiliated Local Unions 
are located in various cities throughout the country from 
coast to coast. Even preliminary contact with some of the 
necessary officials of these bodies for the purpose of pre¬ 
paring the necessary motions will require considerable 
time. 
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3. The petition raises serious, fundamental legal and 
constitutional questions, many of which appear to be of 
novel impression and which will require considerable re¬ 
search and analysis before appropriate motions can be 
made. 

4. There is a strike in progress of a large number of 
Westinghouse Electric Corporation employees represented 
by the Union requiring the constant and immediate atten¬ 
tion of a number of the responsible officials of the Union, 
all of which makes it difficult to have the necessary con¬ 
sultations with these officials for the purpose of consider¬ 
ing and preparing the necessary motions addressed to the 
petition. 

Wherefore, the Union requests a 60-day extension of 
time to file motions addressed to the petition. The Union 
assumes that after the Board lias made its determinations 
on the motions which will be made by the Union prior to 
answer, that the Board will then, if necessary, set a date 
for the filing by the Union of an answer to the petition. 
A copy of this motion has this day been sent by registered 
mail to Attorney General Herbert Brownell, Jr., United 
States Department of Justice, Washington 25, D. C. 

(S.) David Scribner, 

Basil R. Pollitt, 

11 East 51st Street, 

New York 22, Neiv York . 
Donner, Kinoy & Perlin, 

342 Madison Avenue, 

New York 17, Neiv York, 
Attorneys for Respondent , 


Dated: December 28, 1955. 
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IN THE SUBVERSIVE ACTIVITIES CONTROL 

BOARD 

Docket No. 119-56 

Herbert Brownell, Jr., Attorney General of the United 

States, petitioner 


v. 


United Electrical, Radio and Machine Workers of 

America, respondent 

Answer in Opposition to Respondent’s Motion for Exten¬ 
sion of Time to Move in Respect to Petition 

On December 29,1955, Respondent filed with this Board a 
motion for an extension of time for a period of sixty days 
to file motions addressed to the petition. 

Petitioner opposes Respondent’s motion to extend the 
time for Respondent to move in respect to the petitioner 
for the following reasons: 

1. The grounds stated in the motion are insufficient 
to justify the delay sought. 

2. The Respondent anticipated the filing of a proceed¬ 
ing by the Petitioner as early as October, 1954, when the 
Respondent asked the United States District Court for 
the District of Columbia, (Docket Number: Civil Ac¬ 
tion No. 4266-54) to enjoin the Petitioner from institut¬ 
ing or continuing any proceedings directed against the 
Respondent pursuant to the provisions of the Subver¬ 
sive Activities Control Act of 1950, as amended by the 
Communist Control Act of 1954. 

3. It is in the public interest, especially in view of 
the Congressional findings in Section 2 of the Subver- 


29 


sive Activities Control Act of 1954, that this proceeding 
go forward with expedition. 

Respectfully submitted, 

(S.) A. Warren Littman, 
(S.) Thomas A. Daly, 

(S.) Herbert E. Bates, 

(S.) Robert F. Hollister. 

January 6,1956. 


SUBVERSIVE ACTIVITIES CONTROL BOARD 

Docket No. 119-56 

Herbert Brownell, Jr., Attorney General of the United 

States, petitioner, 

v. 

Unitd Electrical, Radio and Machine Workers of 
America, respondent 

Order of the Board 

On December 28,1955, respondent filed a motion with sup¬ 
porting grounds for an extension of 60 days within which to 
file motions addressed to the petition herein. On January 
6, 1956, petitioner filed opposition to the foregoing motion. 

Upon consideration thereof, is hereby 

Ordered that the extension be denied as applied for; but, 
it is further 

Ordered that respondent shall have to and including Janu¬ 
ary 31, 1956, to file and serve such motions; and, if war¬ 
ranted, an answer date will be set by the Board upon dispo¬ 
sition of the motions. 

■ 

By direction of the Board. 

Thomas J. Herbert, 

Chairman . 

January 9, 1956, Washington, D. C. 
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